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TO THE 


READER. 


H I g copy. coming to 

T my hands, peruſed and 
reverenced by men. learned in 
the laws, I thought moſt worthy 
: of publication. The very name 
: of the Compoſer, who hath been 
: an ornament to our kingdom, is 
enough to give it ſufficient autho- 
rity, and endear it to every wiſe 
opinion, But the profit which 
doth attend is moſt conſiderable ; 
it being a ſubje& fo material, de- 
claring the antiquity of Manors 
b and 


The Epiſtle, &c. 
and Copyholds, and written for the 
good of Lords and Tenants, and 


by conſequence of all men," it can- 


not but receive a becoming enter- | 
tainment. In the confidence of 
this truth, I refer it to all judici- 


ous peruſal, not a little congratu- 


lating my own happineſs, to bave 7 
been an inſtrument of bringing fo _ 
excellent a piece from obſcurity, 
for the benefit of the common- 


wealth. 


IF. C. 
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SECTION I. 


HOUGH a manor and copyhold 
have ſuch mutual reſpeCt and re- 
ciprocal reference one to the other, 
_ as that they are almoſt in nature of 

relatives ; yet the knowledge of the one can-_ 

not be attained unto, unleſs the ſenſe of the 

-other be truly Ms comeow corn for a manor is 

as the body, and copyholds certain members 

- of this body. In this treatiſe I-will diſcourſe 

of them Cecily apart, and begin with the 

manor itſelf ; eſpecially when common reaſon 
reacheth us, that * zotum magis illuſtrat partes, 
quam partes alique iluftrant totum. 


"SPECT. I. 


HE Saxons (who held England in TS 

_ jection immediately before the comin 
of the Normans) were unacquainted with theſe 
manors, yet in effe&t they had manors in 
thoſe days in circumſtance peradventure ſome- 
'thing varying, in ſubſtance ſurely nothing dif- 


* The whole better illuſtrates the parts, than any of the 
parts llufrate the whole. 
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fering from our manors at this day ; they want- 
ed neither demeſnes nor ſervices, the two. ma- 
terial cauſes of a manor, as * Fulbeck termeth 
them. Their demeſnes they termed JNn- 
lands, becauſe the lords kept them in their 
own hands, andenjoyedthem in their own poſſeſ- 
ſion; their ſervices they termed (Itlands, 


becauſe thoſe lands were in the manurance and 


occupation of certain tenants, who, in conſi- 
deration of the profits ariſing out of theſe lands, 


were bound to perform unto their lords certain 
duties and ſervices. Their demeſnes were of 
two ſorts, and their ſervices likewiſe were of 


SECT. I. 


| NE ſort of their demeſnes was termed 


' Bockland, becauſe they paſſed by 
book ; and they in effect differed nothing from 
our freehold lands at this day. 


SECT. IV. 


1 HF, other ſort of their demeſnes was 


termed Folklands, becauſe they paſſed 


by polls, and were claimed and challenged by 
the tenants ; not by any aſſurance in writings, 
but only by the mouth of the people, per vo- 
cem populi : and they in effect differed in no- 
thing from copyhold lands at this day. 


* Fulb Paral. 4 Dial. p. 18. 
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SECT. V: 


FF OUCHING their ſervices, one ſort of 


| their ſervices were * ſervitia hbera, which 


conſiſted moſt commonly in Render, as to pay 


yearly ſuch a rent; or in Uſer, as where the 


lord reſerved common for his cattel; or in 
Prender, as where the lord reſerved three ſhil- 
lings, and four loads of eſtovers for fewel, to 


| be taken yearly in his tenant's grounds. ' 


SECT. v4. 


#T HE other ſort of ſervices were /ervitia 


villana, which conſiſted altogether in 


feaſance; as to ſcour the lord*s ditches, to tile 


his houſes, to thatch his barns, or ſuch like. 


SECT. VII 


the lords had a ſpecial reſpect unto the 
quality of the land : did they transfer their 
bocklands, that is, freehold-lands, they would 
never reſerve villain ſervices ; did they trans- 
fer their folklands, that is, copyhold-lands, 


they would never reſerve free ſervices; but 
ſtill they ſuited their ſervices according to the 


nature of the land. The reaſon I gather was 


this : Inthoſe days none but men of good ac-_ 


count and reckoning enjoyed the ſaid bock- 


lands, whereas folklands were in the hands of 
| meaner ſort and condition ; and therefore had 


 * Free ſervices. 
B 2 not 


ND in the reſervation of theſe ſervices + 
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not the lords care been extraordinary in re- 


ſerving apt ſervice, they ſhould have much. 
wronged their tenants. And thus much * Lam- 


bert verifieth, ſaying, Þ Terra ex ſcripto full 
bereditaria, libera, atque immunis; terra ver0 
fine ſcripto officiorum quadam ſervitute fuit obli- 
gata : priorem plerumque nobiles atque mgenut, 
poſteriorem vero ruſtici fere et pagani poſſidebant. 
Lambert termeth theſe bocklands Þ 7erras libe- 
ras atque immunes ;, non quod ab omnibus ſervi- 


tits fuerunt hbere aut immunes, ſed quod tenentes - 


ipf fuerunt hberi, et ſervitits tantum liberis one- 


yazti, But I much wonder why this bockland 


doth to this day retain the name of freehold- 
land, ſithence the time hathbred ſuch an altera- 
tion, that in the point of ſervice a man can 
ſcarce diſcern any difference between Freehold- 

lands and copyhold-lands, The favourable 
| hand of time hath ſo enfranchiſed theſe copy- 
hojders, that whereas in the Saxons time their 
ſervices did conſiſt wholly in feaſance, now 


they conſiſt in render, in uſer, and in pren-_ 


der: as freeholders ſervices did in thoſe days. 


And on the other ſide, time hath dealt fo un- 


favourably with freeholders, and hath ſo ab- 
_ ridged them of their former freedom, that if 
you compare the ſervice of the freeho]ders 
with the ſervice of the copyholders, $ /entres 


* Gloſf. at end of Lamb. Apraropuite, Pe 222. tit. fer < 
ra ex ſcripts, 
+ Land by writing was hereditary, free, and exempt ; 
but land without writing, was liable to the ſervice of ſome 
offices : the former was molly occupied by the nobility and gen- 
try; the latter generally by yeomen, and peaſants. | 
T Free and exempt lands ; not becauſe they were free, or 
fiſchirged from ull ſervices, lut becauſe the tenants them- 
felvrs were free, and liable: only to liberal ferwices, 
$ You would think the firm:r freer than the Latter. 


bunc 
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bunc potiiis quam illum fore liberum. How 
many freeholders are there at this day charged 
with baſe ſervices ? as many (I doubt not) as 
there are copyholders. No marvel then that 


many able men turn copyholders, and many 


peaſants turn freeholders ; no marvel, I ſay, 
that men of all forts and conditions, promiſ- 
cuouſly, turn both freeholders and copyhol- 


_ ders, ſithence there 1s ſuch ſmall reſpect had 


unto the quality of the land in the refervation 
of our ſervices. Yet.obſerve, I pray, though 
time hath ſo infranchiſed theſe copyholders, 
that they have in a manner ſhaken off all vil- 
lain ſervice; yet they retain a badge of their 
former bondage, for they remain ſtill ſubje& 
to their lord's will; therefore at this day the 

are termed tenants at will, But with freehol- 
ders otherwiſe it 1s, for they are not in that 
ſubjeCtion to their lords, Peradventure in this 
reſpe&t only bocklands may be termed free- 
hold-lands, and folkland villain-lands : and 
yet time hath dealt very favourably with co- 
pyholders in this point of will, as well as 1n 
the point of ſervice, | 


SECT. VIII 


" OR, as I conjecture, in the Saxons time, 
ſure I am in the Normans time, thoſe co- 
pyholders were {o far ſubject to the lord's will, 
that * eorum tenentes tempeſtive et intempeſtivg 
pro voluntate aomini poſſent reſumi et revocari, ag 


* Their tenants might be admi tted, or refuſed, whether if 
ſuited them or not, at the will of their lord. 
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* Braton and + Fleta, both ſpeak: The lords 


upon the leaſt occaſion (ſometimes without 


any colour of reaſon, only upon diſcontent- 
ment and malice ; ſometimes again upon fome 
fudden fantaſtick humour, only to make evi- 
dent to the world the height of their power 


and authority) would expel out of houſe and _ 
rm their poor copyholders, leaving them 


pos ger and remedileſs by any courſe of law, 
nd driving them to ſue by way of petition. 


SECT. IX. 


B U T now copyholders ſtand upon a ſure 

ground; now they weigh not- their lord's 
Iifpledfiire. they ſhake not at every ſudden 
blaſt of wind, they eat, drink and ſleep ſe- 


_curely ; only having a ſpecial care of the main 
chance, (viz.) to perform carefully what du- 


ties and ſervices ſoever their tenure doth ex- 
act, and cuſtom doth require : then let lord 
frown, the copyholder cares not, knowing 


_ himſelf ſafe, and not within any danger. For 
if the lord's anger grow to expulſion, the law 


hath provided ſeveral weapons of remedy ; for 
it 1s at his election either to ſue a /ub-para, or 
an action of treſpaſs againſt the lord. Time 


| has dealt very favourably with copyholders in 


drvers reſpects. 
SECT. £. 


194 UT 1 perceive myſelf raſhly running into 


an inextricable labyrinth ; I will therefore 
fail no longer in theſe unknown coaſts, but 


'* Brat. lib. 4. tr. 3. cap. 9. No. 5. p. 263. 
+ Fleta, lib. 5. cap 5. ſet. 18. p. 289. 


SOT. "7 will 
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will haſten homewards ; I will content myſelf. 
with this. I know amongſt 'the Saxons the ef- 
ſential parts of a manor were known ; but 
whether there then were the ſame form of r ma- 
nors which 1s at this day, that I dare not exa- 
mine, for fear of being accounteq more curi- 
ous than judicious, and therefore leaving the 
Saxons, I draw ſomewhat nearer home, and 
come to the Normans, from whom we had the 
very form of manors which is obſerved amongſt | 
us at this preſent hour. 


SECT. "Xt. 


CONF *'ESS, indeed, that dekewes the ori- 
oinal creation of manors, time hath brought 
in fome innovations and alterations, .as in givs 
_ Ing a large freedom unto copyholders both 1n 
the nature of their ſervice, and. in the manner 
of their tenure. Yet I may boldly ſay, that 
the ſelft-ſame form of manors remains unalter- 
ed in ſubſtance, though ſomething altered in 
circumſtance. Demeſne, termed 1n latine de- 
manium, domanium, or dominicum, 1s taken ina 
double ſenſe, proprie, and improprie. Proprie, 
for that land which 1s in the king's own hands : 
and Chopimus ſaith, that * domanium eft il- Chopin a 
lud quod conſecratum, unitum, et incorporatum domanio, frots 
eſt regiz corone. Take domanium in this ſenſe, /i6. 2. 
and-then you exclude all common perſons 
from being ſeiſed in dominico : for admit the 
4 king paſs over the demeſne lands, as ſoon as 
= they comeinto acommon perſon” s hands f a: 
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1 + as is that which is conſecrated, united, and incor- 
| poratcd awith the royal crown. 


 +7hey ceaſe to be domain lands. 
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fenunt eſſe terre dominicales : for though the 
king's patentee' hath the land granted to him 


and to his heirs, yet coming from the king, it 
muſt neceſſarily be holden of the king, but it 


15 contrary to the nature of demeſne lands to 


be holden of any. Therefore though thoſe 


lands, which commonly are termed ancient de- 
meſne, viz, ſuch lands as were formerly in the 
hands of Edward the Confeſſor, may properly 
be termed generally ancient demeſne, becauſe 
they were in ancient time in the king's own 
poſſeſſion ; yet to term them at this day the 


lord's demeſnes, or the tenant's demeſnes, _ 


being ſevered from the crown, 1s improper. 
*-o-  WSCT. A 
T HEN by this it appeareth that thoſe lands 


are termed 7mproperly demeſne which are ' 


in the hands of an inferior lord, or tenant, 


nor can ſuch a one in propriety of ſpeech be 


ſaid to ſtand ſeiſed of any land whatſoever * 7 


deminico ſuo : but if you obſerve narrowly the 


manner of pleadings, the words are uſed in a 


-proper ſenſe, for you ſhall never find that an 


nferior lord or tenant will plead that he is ſim- 
ply ſeiſed * 7x dominico, but ſtill with this addi- 
tion, in dominico ſuo Þ ut de feodo ;, and that very 
- aptly, for this word fee implieth thus much, 
that his eſtate 1s not abſolute, but depending 
upon ſome ſuperior lord. Therefore I: con- 
.clude, with the Feudifts, that a common per- 
ſon may aptly be ſaid to ſtand ſeiſed Fn feodo, 
or * in dominico ſuo ut de feodo ; but improperly 
in dominico ſimply. The king, e converſo, 
may properly be ſaid to ſtand ſeifed in dominico 

| ſimply 
\'# In his dcmeſne. + 4s a fee. t i fee. 
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ſimply ; but in feedo improperly, or in | domi- 

nico ſuo ut de feodo. Bratton divideth theſe de- 

meſne lands into two branches. Under the, 

firſt are comprehended thoſe lands which the 

lord enjoyeth in his own poſſeſſion ; under the 

ſecond, thoſe lands which are in the hands of 

the inferior copyholders. His words are thele: a 

* Dominicum dicitur quod quis habet ad menſam ſu-," © 


Es HY c | 120IE ". oh © . 
am, et idcirco Anglice vocatur X 02dland ! at- "yg —_ s 


citur etiam dominicum Villenavium, quod traditur p. 263. 


villanis, quod quis tempeſtive et intempeſtive reſu- 


mere pofſit pro voluntate ſua et revecare. 


% 


5D ECT. Xl, 
FE ET 4 agreeth with Bra&on in this divi- p,,, 4 .. 


' fion, and unto theſe two he adds more gz, .. 5. 

ſorts of demeſne lands. His words are thele : 18, 19, 20. 

+ Dominicum eſt multiplex. Eft autem domini- Þ- 259- 
Ts cum 


+ 4s in his demeſne of fee. | TY 
 *® That which any one has at his table is ſaid to be domain, 

and is therefore called in Engliſh, BokDLanD, [tis alſo cal- 
led willan armain, becauſeit is given to willans, which may 
be (whether convenient, or not) called in, or let out, according 
to his will. | 

+ Domain is manyfold, but it is prop:'rly land affigned for 
the table ; and willanage that which is given to willains to. 
till, becauſe it may be called in, or let cut, (whither conve- 
mnient, or not) at the will of the lord, in the Jame monner as 
land in truſt is to be held, as long as is agreeable to the ceſtui 
que truſt ; and that a!ſo may be called domain, of which 54 
has the freehold, another the profits; olſo where one has the 


freehold, another the charge, as may be ſoid of an ordinary 


curator and guardian, the former of which is ſo called by law, 
the latter by man. Se&. 20. Domain is likewiſe fo called in 
contrad;flinfion to that which is held, and in ſervice. Do- 


main is all that tenement of which an anc:flor dies feiſed, 


as of fee ; nor does it matter whether it 68 wwith the profits, 
| or 
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cum proprie terra ad menſam aſſignata : et ville- 
nagium quod traditur villanis ad excolendum, quod 
tempeſtive et intempeſtive pro voluntate domini po- 
terit revocari, ficut eft de terra commiſſa' tenend. 


| quamdiu commiſſori placuerit. Poterit et dict do- 


minicum de quo quis habet liberum tenementum, 
alius uſumfrutt. et etiam ubi quis habet liberum te- 


 nementum, alter curam ficut de cuſtode dici pote- 


rit, et curatore; quorum unus dicitur ab homine, 


 alins in jure. Dominicum etiam dicitur ad dif- 
 ferentiam ejus quod tenetur et in ſervitio. Do- 


minicum eſt omne illud tenementum de quo ante- 
ceſſor obiit ſeiſttus, ut de feodonec refert cum uſufruc- 
tu vel fine,et de quo fi ejetus efſet, ft juverit, recu- 
perare poſſit per affiſam nove aiſſeiſine, licet alius 
kaberet uſumfruttum ; ſicut aici poterit ae illis qu 

tenent in villenagio, qui utuntur et fruuntur, non 
nomine propric, fed nomine domini jut. | 


SECT, XIV, 


E Þ HIS opinion of Bratton and Fleta, both 


conſenting in one, that copyhold land 1s 
parcel of the lord's demeſnes, wanteth not 
modern authority to ſecond it : for 15 Elz: 
in the Exchequer, I find it adqhudged in the caſe 
of a common perſon, howſoever it 15 otherwiſe 
in the king's caſe, that if the lord of a manor 


_ granteth away omnes terras ſuas dominicales, the 


copyholds, parcel of the manor, paſs by theſe 
general words. Neither doth this want reaſon 


or without ; and if he be turned out, if he pleaſes, he may 
recover by afſiſe of novel difſeifin, though another has 
the profits of it, as may be ſaid of thoſe, who hold in wille- 
nage, who uſe and enjoy, not in their own name, but in the 
name of their lord, 
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to confirm it: for in the time of Henry the 3. 
and Ed. the 2. when Bra#?. and Fleta lived, 
copyholders were accounted meer tenants at 
will, and therefore after a ſort their lands were 
reputed to continue ſtill in the lord's hands : 
and now, though cuſtom hath afforded them 
{ a furer foundation to build upon, yet the 
Frunke-conibnient at the common law reſting in 
the lord, it can be no ſtrange thing to place 
the lands under the rank of the lord's demeſnes. 
But to deliver my mind more freely in this 
point, I think that howſoever, according to 
the ſtrict rules of law, theſe copyholds are 
parcel of lord's demeſnes; yet in propriety of 
ſpeech (if propriety. can be an impropriety) 
they are the more aptly called the copyholders 
demeſnes ; for though the frank-tenement be 


in the lord by the common law, yet by the. 


cuſtom the inheritance abideth in the copy- 
holders; and it is not denied, if a copyholder 


be impleaded, in making title to his copyhold, 


| he may juſtly plead, * quod et ſeifitus in domi- 


nico ſuo, with this addition, FT ſecundum conſue- 


tud. Manerii. Therefore I conclude, that 
howſoever the common law valueth the title of 
the copyholder, yet he hath ſuch an intereſt 
confirmed unto him by cuſtom, that the lord 
having no power to reſume his lands, at your 
own pleaſure they are (though improperly ) 
called (yet peradventure truly accounted) the 
lord's demeſnes, and that in the eye of the 
world ; howſoever it be in the eye of the Jaw, 
that thoſe lands alone can properly challenge 


* That he is ſeiſed in his demeſne. 
+ According to the cuſtom of the manor. 


the 


It 
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the name of the lord's demeſnes (if any lands 
in the poſſeſſion of inferior lords may properly 
challenge that name) which the lord reſerveth 
in his own hands, for the maintenance of his 
own board or table ; be 1t his waſte ground, 
his arable ground, his paſture.ground, or his 
meadow ; be 1t his copyhold which he hath by 
eſcheat, by forfeiture, or by purchaſe ; or be 
It any part of his freehold land, of which 1 


muſt ſpeak a word by the way, not to prove 


that it 1s demeſne, for * manifeſta probattone 
non indigent, but to ſhew you in what ſenſe it 


4s taken, and how far it extendeth, 


SE CT. XV. 


FREEHOLD is taken in a double 
ſenſe; either 1t is named a freehold in 


reſpect of the ſtate of the land, or in reſpect 


of the ſtate of the law, 
S E©T: XVI; 


| N reſpect of the ſtate of the land; fo co- 
oolablen may be freeholders : for any 
ha hath any eſtate for his life, or any greater 


eſtate, in any land whatſoever, may, in this 
ſenſe, be termed a freeholder. 


SECT. X VII. 


N reſpect of the ſtate of the law ; and ſo it 

Is oppoſed to copyholders, that "what land 
ſoever is not copyhold is freehold : and in this 
ſenſe I take it throughout this diſcourſe. 


* What is apparent, flands in no need of proof. 
| "SECT, 
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SECT. XVII. 


* HE name of freeholders extendeth not' Sons 4 a6, 
only unto lands held * per ſervitium mi- jigy, tit. Milit. 


titare, as it did by the ancient law of Scots, 
amongſt whom freeholders were known by the 
name of milites: but it reacheth likewiſe to 
lands holden Þ per ſervitium Socee, whether in 
++ libero Socagro, or 1n || /illano Socapio. Libe- 
rum Socagium 1s, where any tenant holds of any 
lord by paying yearly a cettain ſum of money 
in lieu of tillage, and ſuch like ſervices, and 
not by eicuage : and this 1s termed ſometimes 
common ſocage. . 
| Socapium villanm 15, where the ancient ſer- 
vices of- carrying the lord's dung into the fields, 


In f:a2. 37 H. 


8. cap. 20, it 


of plowing his ground at certain days, of is (o called. 


plaſhing his hedges, and ſuch, are not turned 
into money, but remain ſtill unaltered. And 
if you doubt that ſuch land as is held by || vil- 
lanum Socagium cannot come within the com- 
paſs of freehold land ; for your fatisfa&tion, 
read Brafton, lib. 2. cap. 8. num. 8. Þ Hac- 
tenus de primo defunttionis membro : ad ſecundum 
properemus, et pauca de ſervitiis domino debilis 
pertrattemus. 

Services 7n individuo are manifold, in ſpecie 
threefold : 1. Corporal ſervices, 2. Annual 
ſervices, ” Accidenral ſervices. 


* By military ſerwice. + By Sveage ſervice. 
tt Free ſocage. | Yillan focage. 


+ Thus much of the firſt part of my duty ; ; let us now haſten 
$0 the ſecond, and treat brieffy of ſcrwices due to lords. 


SECT. 


T4 
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SECT. XIX. 
QUAFI CE S of ſubmiſſion are homage and 


fealty, which 'are certain ceremonies uſed 
among tenants, whereby they ſubmit them- 
ſelves unto their lords, and bind themſelves by 
ſolemn oath, or by faithful promiſe, from that 
day forward to become the lord's men for lite, 
yo member, for terrene honour, or, ad mini- 
mum, to owe unto him faith, for the lands. 
which they hold of him. Both theſe Teremo- 
nies are uſed at the firſt entrance or admittance 
of ary tenant, and both tend to one end, viz. 


to inforce every tenant to acknowledge and 


confeſs himſelf tenant unto his immedaate lord: 
yet they differ in many material points. 


SECT. XX. 


T. | N regard of their ſeveral manner of per- 
formance : for in doing fealty, the te- 
nant taketh a ſolemn oath; in doing homage, 


_ only giveth his faithful promiſe. And thence 


1t 1s that fealty is accounted the more ſacred 
ſervice, though homage be the more humble 
ſervice, and performed with far greater reve- 
rence than fealty in many reſpeCts. For in do- 
ing homage the tenant kneeleth, in doing feal- 
ty he ſtandeth; in doing homage the tenant 
muſt remain uncovered, in doing fealty he may 


remain covered; in doing homage the lord 


kiſſeth his tenant, in doing fealty he kiſſerh 


him not, laſtly, in doing homage the tenant 
promiſeth to become the lord's man for life, 


for member, and terrene honour ; in doing 


fe alty 


ps i on es 
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fealry he only ſweareth to become the lords 
faithful tenant. The reaſon of this difference Skene de werb. 


1 learn to be this : Becauſe. homage eſpecially /* 


concerneth fervice in war, and properly ap- * 
pertaineth unto Knight's ſervice ; but fealty 
chiefly concerneth ſervice at home, and pro- 
perly apperraineth to focage-tenure. And 
though now *tis held, that a tenant by ſocage 
may do homage, and that homage ex /e ma- 
keth ſocage-tenure, and not knight's ſervice : yet 


originally homage was invented for tenants by 


knight's ſervice, and ſuch as were bound by 
their tenure to attend their lords in the wars ; 
but fealty was primarily deviſed for tenants in 
ſocage, and ſuch as were bound by their tenure 
to manure the lord's ground, and carefully to 
diſcharge all rural affairs. And this agreeth 
with the ancient laws in Scotland , for amongſt 


them none were accounted frecholdets but. 


only tenants by knight's ſervice, and conſe- 
quently none but they could do homage. And 
therefore marvel not why in doing homage the 
tenant promiſeth to become the lord's man tor 
life, for member, for terrene honour ; in do- 
ing fealty he only ſweareth to become the lord's 
fairhful tenant. 

2. They differ in regard of the perſons to 
whom they are performed, and that two ways. 
I. In reſpe& none is capable of receiving ho- 
mage but the lord in perſon ; but the lord's 


lord who hath but an eſtate for his life in his 
ſeigniory cannot receive homage 3 ; but ſuch a 
lord may receive tealty. 


3. They 


© 


fron. in Ho- 


ones or his bailiff is capable to receive feal- 
ty in the lord's behalf, 2. In reſpect that a 
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3. They differ in regard of the perſons by 
whom they are performed, and that two ways. 
7. In reſpect that no copyholder is capable of 
doing homage, but he is of doing fealty; wit- 
neſs common experience. 2. In reſpe& that 
A tenant for life or years is unable to do ho- 
mage ; for 'tis a ground in law, that none can 
do homage but tenant in fee ſimple, or ad mi- 

 nimum, tenant 1n tail. 


SECT. XXI. 


Ioudct and B UT a tenant for life or for years are both 
Toxley, 5 H.7. able to do fealty, according to Littleton's 
Thejuſtices of ryJe, That tealties are incident to every tenure, 
-—Snyray"; except tenures in frank-almoigne and tenants 
6. held that at will, contrary to ſome erroneous opinions. 
leſſee for years 4. They differ in regard that homage can 
cannotdofeal- be but once done unto one lord by the ſame. 
oe tenant z and therefore *tis agreed, that if lands 
deſcend unto me which are holden of F. 8. by 
homage, and I do unto him homage, and af- 
ter other lands deſcend unto me by another an- 
ceſtor, which is holden of the ſame lord by 
homage, I ſhall not do homage again, but 
fealry only, becauſe I cannot twice become the 
lord's man : but the ſelf-ſame tenant may ſe- 

veral times do fealty unto the ſelf-ſame lord ; 
and therefore if a copyholder ſurrendreth 

White-acre unto me, for his /hite-acre IT ſhould 
do fealty unto the lord ; if after another ſur- 

rendereth unto me Black-acre, I ſhall do fealty 

likewiſe unto the fame lord, And thus much 
for ſervices of ſubmiſſion. 


SECT. 


mt. ac... A 
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SECT. X21. -—- 


© ERVICES of profits are of two ſorts. 
1. Tending to the public profit of the com- 
monweal ; as when the lord enjoineth his te- 
nant to amend highways, to repair decayed 


bridges, or * fmilia. 2. Tending to the pri- | 


vate profit of the lord ; as where the tenant is 
enjoined to be the lord's carver, butler, or 
brewer, or 1s tied to pale the lord's parks, to 
tile the lord*s houſes, to thatch the lord's barns, 


and * /milia, And thus much for corpora] 


ſervices. 

Annual ſervices are in number finite. in 
nature all one; for theyall tend to the increaſe 
of the lord's coffers, and are reſerved in their 


duties, as well for copyhold land as freehold 


land ; though in the Saxons time, and long af- 


ter the conqueſt, they were never or ſeldom 
reſerved for copyhold land, but only for free- 


held land. I will not enumerate many parti- 
culars of annual ſervices, for that were as end- 
leſs as numbering the ſands of the ſea ; only 
this I ſay, that thoſe annual ſervices which 
here come within the compaſs of my meaning 
conſiſt all in render, none in feaſance; for 
thoſe annual ſervices, as well az accidental ſer- 
vices, which conſiſt in feaſance, I compre- 
hend under corporal ſervices, 

Thus leaving both corporal ſervices and an- 


nual, I bend my courſe towards accidental ſer- 


vices; which before I begin to particularize, 
obſerve theſe two things by the way. 


* The like. 


C 1, That. 
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1. That accidental ſervices differ from cor- 
poral and annual ſervices in this, that moſt 
accidental ſervices are incident to the fee, and 


are due without ſpectal reſervation of the lord ; 


but moſt corporal ſervices and all annual ſer- 
vices are due upon ſpecial reſervation, and are 


not incident unto the fee. 
2. That ſervice is taken in a double ſenſe, 


* in ftriftiors ſenſu, and F in latiori ſenſu. In 
* flrictiort ſenſu, and in that fenſe the Feudiſts 
define Þ ſervitium fore munus obſequit clentelario, 


 &':. that duty which the tenant oweth unto his 
Jord, either in performing ſome corporal tunc- 


tion, or 1n diſcharging ſome annual payment. 
+ [n latiori ſenſu, and fo it ſigntfieth any duty 


whatſoever accruing unto the Jord by reaſon of 


his ſeigniory : and in this ſenſe theſe acciden- 


tal ſervices following (which prims facie may 
' ſeem better to rank under the title of juriſdic- 


tions, or rather under the name of the fruits of 


a manor) may very fitly be reduced to this 
kind of ſervices. 


The ſervices I aim at, and which I mean to 


treat of particularly in this place, are theſe fol- 


lowing. 


I. I ardſhips. 


4. Amerciaments, 


2, FHerriots. Go FOrfertnres, 
3. Relicfs. 6. Eſcbeats. 


Now touching every one of theſe apart, and 
firlt of ardſbips. 


*. [In a ftr ir ſorſe + Ina larger ſenſe. 
+ Serwice ta ve a part of ſubmiſſion from the tenant. 


SECT. 
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SECT. XXII. 


ARDSHIP * et cuſtodia heredis 
infra etatem exiſtentis. Polydore Virgil 
ſaith that this was + nov? veigalis genus exco- 


gitatum to help Hen. 3. being oppreſſed with 


much poverty, by reaſon he received the king - 


_ dom greatly waſted by wars of his anceſtors 


and therefore needing extraordinary help to 
uphold his eſtate, the uſe of wardſhips was ſet 


abroach. But the 33. chapter of the grand 
cuſtomary maketh mention of this to "have 
been uſed among the Normans immediately af- 


ter the ere&tion of manors, and that the uſe of 
wardſhips was afoot before Hey. the third's 
time; as appeareth manifeſtly by Þ Glanz!), 


who writeth very largely in many places in his 
book, and hived in ez. the ſecond's time. 
Guardians are either termed $ cuſtodes, or || cu- 


ratores, ** cuſtodes a lege, curatores ab homine, 


19 


as Fleta ſpeaketh. The civihans make three Fleta /ib. 5. 


nw of guardian; 1. + Tutor teftamentarins, ©: 5: 
%..XT Tutor 0  pretore datus, 3. Sy Tutor le-. 


gitimus. This in every point agreeth with our 
Common law. ' So we have utorem teſtamenta- 


rium, viz. where 24 man poſſeſſed of certain 


goods and chattels demiſeth theſe unto his 


* [s the cuſtody of an hcir being within ag?. 
+ A fort of new tax thought on. 

{ Lib.'7. cap; 9--p.53- 

$- Ordinaries. | Gunrdians. 
** Oradinaries by lazy, Guardians by man, 
"TT if Hofte ment ar; y Guardian. 

It 4 Guardian oppointed by the pretor. 

Sy 4 lunuful Guardiun. 
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child, and withall committeth the care of his 


child's body and diſpoſition of his ſubſtance 


unto ſome friend : this committee 1s * tutor 
teftamentarius, unto whom belongeth the care 
and cuſtody of the child's body and the di{- 
poſition of his ſubſtance, until he accompliſh 
the full age of fourteen years ; and then im- 
mediately he ſhall be out of ward for his body, 
but his goods may be kept longer ; for as for 
them they ſhall remain in the truſtees hands ſo 
many years as the teſtator appointed by his laſt 
will and teſtament : for though it be not in 


_ the father's power to reſtrain the liberty of his 


child's body longer than to the age of 14, yet 
the diſpoling of his goods he may commit to 
any for as long time as himſelf ſhall think ex- 
pedient. So by the ſtatute 32 77.8. c. 1. and 


34& 25 H.8. c. 5. If a man be ſeiſed of 
1ocage-lands, not holden of the king in capte, 


he may by his laſt will and teſtament commit 


the ordering of thoſe lands to what friends ſo- 


ever, for as many years as ſhall ſeem moſt con- 
venient, and that friend is * tutor teftamenta- 
rius. Otherwiſe it is of lands holden by 
knight's ſervice; for it 1s not in any man's 


power by his laſt will and teſtament to deprive 


the lord of that duty which Fde ure belongeth 
to him : and therefore it a copyholder dieth, 
his heir under the age of fourteen, in regard 
thar this privilege of appointing the heir a 


' guarchan for the copyhold land, until he ac- 


compliſh the age of fourtcen, + de jure ap- 
pertaineth unto the lord, 1t ſeemeth that 
the father cannot prejudice the lord in this 
kind, by appointing another guardian by 


* 4 tflamentary guardian. + Of right, 
| his 
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his laſt will " teſtament. * ec de tutore 
teſtamentario. 2. We have f tutorem & pre- 
tore datum, Viz "Wine a man deviſeth goods 
unto his child, and appointeth him not a guar- 
dian, then it 1s 1n the ordinarie's hand to com- 
mit the ordering of the infant's goods unto 
ſome truſty friend, unto the age of fourteen ; ; 
at which time the infant himſelf may chuſe a 
guardian : for 1t 1s a rule in the civil law, 
Þ Invito curatore non datur.. And this com- 
mittee || e/# zutor a pretore datus. Thele guar- 
dians, termed amongſt the civilians $ tutores 4 
pretore dati, are commonly called guardians 
** Pur nurture : and thus in words we ſome- 


what differ, in matter nothing, 3g. We have 


++ tutorem legitimum, Viz. where the intereſt 
doth ÞÞ de jure belong unto any, without the 
nomination of a private perſon, or the appoint - 
ment of any publick officer. And this guar- 
dian 15 twofold ; either [||| /zgitzmus jure natu- 
re, or Slegitimus jure communi. ||| Legttimus jure 

nature, as where the father or the mother hath 
the wardſhip of their heirs apparent, be it 
heir male or female. (Y Lepitimus jure communt : 
and that guardian is twofold ; either guardian 


' In chivalry, or guardian in ſocage. Guardian 


in chivalry 13, where any tenant ſeiſed of land 
holden by knight $ {ervice dieth, his heir-malc 


* Thus much conccrnins a teftamentary guardian. 
+2 guardian appointed by the pretor. 
t That he cannot be appointed without the roſe 1t of the 


ordinary. 
l! 1s the guardian appointed by the prator, 
& Guerdians appointcd by the pretor. 
** For nurture. ++ A lawful guardian. 
th Of rizhr. If Lawful by the law of nature. 
$6 Lanwwful by the common /aw. 


C.'3 under. 
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under the age of fourteen and unmarried 
then ſhall the lord have the ward both of the 
lands and body of this heir-male unto the age 
of 21, becaule the law intendeth, that before 
that age the heir 1s unable to perform knight's 
ſervice, according to the tenure. But- the 
heir-fernale ſhall be in ward no longer than to 
the age of ſixteen, becauſe the heir-female, 
though ſhe herſelf be unable to perform 
Eng the s ſervice, yet at ſixteen ſhe 1s able to 
he a huſband, who in her behalf may do 
knighr's ſervice; and therefore at thoſe years 
ſhe {hall be out of ward. Nay, ſometimes ſhe 
jha!l be out of ward before ſixteen. And that 
15 cither where ſhe is married at the death of 
her anceſtor, or where ſhe 1s any whit above 
fourteen when her anceſtor dieth : in neither 
of theſe caſes ſhall ſhe be in ward at all. For 
though'the ſtatute of * 7. 1. cap. 22. giveth 
unto the lord two years next enfuing the four- 
teenth ; yet that 1s to be underſtood, where ſhe 
13 under the age of fourteen and unmarried at 
her anceitor's death, and not otherwiſe. This 
for cuardian in ct ;valry. Guardian in Sccage 
i, where any one ſcifed of focage-lands dieth, 
his heir under the age of fourteen ; then the 
next friend unto the heir, ro whom the inhe- 
ritance cannot defcend, ſhall have the ward 
ef the heir's body and of his land until 
the age of fourteen; as if the land deſcen- 

deth unto the heir, by the father's fide, then 


the mother, or next couſin of the mother's. 


file, ſhall have the ward ; and if the land de- 
{cendeth to the heir by the mcther's fide, then 


* 3 Edw.c. 22, repealed by 12 Car. 2. C. 24. 


the 
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the father, or next couſin on the father's ſide, 
ſhall have the ward. To conclude, obſerve 
this difference between guardian in chivalry 
and guardian 1n ſocage : that the one receiveth 
the commodities of the land to his own uſe, 
without giving any account ; the other only to 
the uſe of the heir, to whom he ſhall be ac- 
countable whenſoever it ſhall pleaſe the heir to 
call him to account after the age of fourteen. 

Thus much concerning wardſhips : a word 
concerning herriots. 


SECT. . XXIV. 
ERRIOT or Harriot cometh of the 


| latin word * herus, dominus, becauſe it 
1s a duty appropriated to the lord : or it 1s de- 
rived trom the Saxoy word here, Þ exercitus, 
 becaule in the Saxons time, when the name of 
Herriot was firſt known, Herriot ſignified no- 
thing elſe but a tribute given to the lord for 
11s better preparation towards war, as a horſe 
trapped, or a ſpear, or armour, or a {word, 
or ſome ſuch like military weapon : and there- 
| fore in this ſenſe, importing a thing apper- 
taining to the war, and being due unto the 
lord, by reaſon of this ſervice which tenants 
owe unto their lords m any warlike employ- 
ments, it may very fitly be derived from hence. 
This their Þ herriot among the Saxons litle 
differed from our relief at this day, howſoever 
now they differ ex dametro. _ But let us exa- 


* Mafeer, bord. + Army. 
+ See GloſT. at the end of Lamb. ApXs - BPP: p. 218. 
$ Diametrically, 


Cc. gs mine 


Britton, cap. 
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mine the 7ature of our herriots at this day, and 
not ſearch: into the nature of their herriots in 
taoſe days; for that were to examine the na- 
ture of reliefs, not herriots. Britton thus 
ſpeaketh : A herriot 1s a Render made at the 
death of a*tenant to his lord of the beſt beaſt 
found in the poſſeſſion of the tenant deceaſed, 


or of ſome other, according to the ordinance . 


and aflignment of the party deceaſed to the 
uſe of the lord ; which toucheth not the land 
at all, nor the heir, nor his inheritance, ne1- 


ther hath any co:mparion to a reliet, for 1t 


Fleta, /:b. 3. 


cap. I8., 


proceedeth rather of grace and good will than 
of right, and rather from villains than free- 
men. "To this effect tpeaketh Fleta : + Her- 
riotum oft qurdam prejtatio ubi tenens, liber vel 


firs in norte ſun aominum ſuum reſpicit de me- 


liori averio juo, wv de ſecundo meliori : que qui- 
dem preftatio magis fuit de gratia quam de jure, 


et nullam habet comnparationem ad relevium, eg 


quod heredi non continget, quia fattum ante- 
ceſſoris. 

This our herriot is twofold ; herriot-ſer- 
vice, herriot-cuftom. Herriot-ſervice 1s. that 
herriot which 15 never due without ſpecial re- 
ſervation, and 1s ſeldom reſerved upon any lets 
citate than an eſtate of inheritance. Herriot- 
ctſtom 15 that herriot which 1s never due upon 
ſpecial reſervation, but 1s challenged upon 


| See BraA. lib. 2. c. 36. No. g. p. 86. 
+ An herriot is a certain render of his beſt, or ſecond bifl 


beaſ?, which belongs to the lord upon the death of the tenant, 
awhether he be a freeman, or willain ; which render was ra- 
ther cut of favour, than right, and has no reference to relief, 


inoſmuch as it does not concern the heir, becauſe it is to be per- 
for med by for antſior, 


ſome 
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ſome particular cuſtom, and is uſually paid 
upon an eſtate for life, and for years, as' well 
as upon an eſtate of inheritance. Touching 
the original of theſe herriots, doubtleſs they 
are not of that antiquity which the name doth 
promiſe : for though among the Saxons the 
name of herriot was known, yet the nature of 
both theſe herriot-{ervices and herriot-cuſtom 
was utterly unknown until the coming of the 


Normans, who immediately upon the conqueſt 
changed the name of the Saxon-herriot, and 
"termed it by the name of a rc/ef,, leaving not- 


withſtanding ſome difference betwixt them 
for where the Saxons herriot conſiſted uſually 
in the payment of ſome military weapon, our 


relief in thoſe days conſiſted wholly in the pay-_ 


ment of a certain ſum of money. And pre- 


' ſently after the Normans had thus wholly al- 


tered the name, and ſomewhat altered the 
nature of the Saxons herriot, then upon the 
parcelling of their lands unto inferior te- 
nants, they invented this new kind of fer- 
vice, unknown amongſt the Saxons, ond term- 
ed it by the name of herriot-ſervice. After- 
ward, upon tie infranchiſement and manu- 
miſſion of certain villains, theſe herriot-cuſ- 
toms were given to the lords as a continual fu- 


ture gratulation. So that origmally, as Brit- 


ton and Fleta well note, they were granted 
meerly * ex gratia, but now time hath et- 


fected it that they are challenged Þ ex debito. 


Thus much of hCrriots : a word of relict. 


, Out of favour, + As aue, 


SECT. 


*3 
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Fill | 
it 
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| 
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ul 


Glanv. liv. 
cap. 9. 


_ dibus faciant ; 


 Hetoman. 
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SECT: *AXY; 


7 RES EF 1s a certain ſum of money 


which every freeholder payeth. unto his 
lord, being at full age at the death of his an- 
ceſtor, which | in effe&t ſoundeth all one with 
theſe words of Glanvil : * Heredes majores ftatim 
Poſt decefſum anteceſſorum ſuorum poſſunt ſe tenere 
in hereditate ſua, licet domint poſſint feodum ſuum 
cum herede in manus ſuas capere : ita tamen mo- 
derate id fieri debet, ne aliquam difſeiſinam here- 
oſſunt enim heredes, fi opus fuc- 
rit, violentie dominorum reſiſtere, dum tamen pa- 
rati ſunt reiivium et alia retro ſervitia eis inde 
facere. With this agreeth the definition of 
Hotoman ;, T Relivium eft honorarium qued no- 
vits vaſſallus inireitus cauſe patrono largitur, quaf! 
mort? uſuali alius, vel alio quo caſu ferdum cect- 
derit, quod jam & novo ſublevatur. This relief 
by the antient civil law was termed Þ 1ntioitus ; 


and Lincentius termeth it S$ preftationem ſeu 


* Heirs aunin of age, may immediately after the deceaſe 
of th'ir anciſtir take F221 fron of thr inheritance, though 
the lzrd's may krep in their hands thr fee together ih the 
þeir ; : but they oug bt to do it / cau':. uf  Q$ ROLTDT: 6 7/iriſe the 
Prir's {4 eny aUitle, for the hers moy, if there br occaſion, rE- 
Jill the violence of the lords, proviard they are rendy to pry 
them ther rulicf, and to perform other ſervices iherefore due 
to 47 i, 


apt A relicf is honorary, ewhich a new waſſal Clowns 07: 
bis patron by reaſon of his taking Pr fron, the fre falling as 


ut were to another by death auhich is unavoidable, or fame 


ether acciatut, Which is now taken up anew. 

T Entronce. 

$ 4 render or payment made, for tn YA Ming or renewing a 
fifefron. 


3 | folutioncm 


Cit 
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J * ſolutionem faftam pro confirmatione ſeu renova- 
7 tione poſſeſſionis, and that very aptly : for in- 
2 deed relief is the key which opens the cate to 
4 give the heir free pallage to the poſſeſſion of-- 
Zhis inheritance. Bratton giveth this reaſon BraQon, lb. 
| I why It 15 called a relict, * 9Quia hereditas, que &Þ: 3. 
if acens ſuit per anteceſſoris deceſſum, releviatur in 
Tmanus heredis , et propter fattam relevationem 
2 facienda erit ab berede quedam preſtatio que di- 
; Tcitur relevium. Skene fondly 1magineth that It g.... 7, 444. 
Ftaketh his name + 4 rele vande, in another fion.tit. Relief, 
Z{enſe; for, faith he, relief is given by the tenant 
Zor vaſlal being of perfect age, after the expi- 
Fring of the wardſhip, to the lord of whom he 
gbeld his land by knight's ſervice, that 1s by 
gward and relief ; and by payment thereof he 
] reheves, and, as it were, raiſeth up again his 
glands, after they were fallen down into his ſu- 
Eperior's hands by realon of wardſhip. But theſe 
Swords of Glenwil will ferve to convince him of Glanvil, /i5.g. 
Gerror; Þ Tandem vero eodeim ad atatenm perve- fp. 9: 
; oe et facts a heareditatis reftitutione, quietus 
rit a cpa rattone cuftodice, Tis relief 1s. 
| WET . Rehlief-ſervice, 2. Relicf-cuſ- 
From. Relief. ſervice 1s that which 1s paid upon 
the death of any freeholder. Relief-cuſtom is 
Fthar which 1s paid upon the death, change, or 
1 Jalicnation of any freehold, according to the 


* Pecauſe the inheritance, hich had fel by the web if 
Ethe anceflor, 15 relieved into the hands of the heir 3 and a cere 
Rain rend:r, called a relief, was to be made by the heir, on 
account of the relieving. | 
4 From relieving. I 


FT But the fame perſon av ben af age, and reflitation of his 


o wc eeing made him, he ſal be diſcharged from relic, by 
Baer of the war djectÞ. 


cuſtom 
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| holdeth more, payeth more, and who holdeth | 
Jeſs, payeth leſs. Yet for the fuller apprehen- 


whether tis was rated according to the quan- 
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cuſtom of the place; in many places half a 
year's profit, in many places a whole year's |} 
profit. And therefore where Bra#7on faith, 
* 2u0d dat domino relevium qui ſuccedit jure be. | 
reditatis, non autem is qui acquirit  -that 1s to | 

be taken with this caution, + nift illud etiam | 

conſuetudine preſtare debet qui acquirit ;, theſe re- 
liefs are paid as well for lands holden in fo- * 
cage, as lands holden by knight s$ ſervice. For * 
lands holden in {ocage in this manner : If a Þ 


tenant in ſocage die, his heir above the age of 3 


fourteen, then ſhall the heir double the rent , 
that his anceſtor was wont to pay to the lord ; 
as if the tenant holdeth of his lord by fealty 


and five ſhillings, then ſhall the heir double £ 


the rent, and ſhall pay ten ſhillings, viz. five 
ſhillings in the name of a rehef, over and above 
the five ſhillings which he payerh for his rent. 
For lands holden by knight's ſervice in this | 
manner : If a tenant by knight? $ ſervice dieth, 

his heir of full 21, if he hoideth by an entire | 
knight's fee, he payeth five pound; if by half | 
a knight s fee, then he payeth fifty ſhillings ; | 
if by a quarter of a knight's fee, he payeth | 
25 Gitlings - and ſo proportionably, wholo | 


fion of the quantity of a relief, let us examine R 
what a knight's fee ſignifieth. A Knight's fee | 
is ſo much land as in ancient time was ac- 
counted a ſufficient hving for a knight : bur | 


* That he awho ſucceeds by right of inheritance, & wes the 
lord a roicf, but not he who purchaſes. 


ÞT Unleſs the purchaſer ought to render it alf5 by cuſtom. 


tity, | 
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tity, or according to the value, * Carfidici 
certant, et adhuc ſub judice lis eff, Some hold 
according to the quantity, and that, accord- 
ing to the ſeveral computations uſed in ſeveral 
places, a knight's fee was either more or leſs ; 
as in the dutchy of Lancaſter a knight's fee con- 
tained four hides of land, every hide four 
carues of land} every carue four yard-lands, 
every yard thirty acres ; and every knight's fee 
1920 acres. According to other computa- 
_ tions a knight's fee contained 680. But ac- 
cording to moſt computations a knight's fee 
contained five hides of land, every hide four 
yard-lands, every yard land 24 acres : accord- 
ing to which computation a knight's fee con- 
tained 480 acres. So that according to ſeve- 
ral computations a knight's fee was more or 


ſured according to the quality, not according 


according to the content. And amongſt theſe 
ſome hold that land to the value of fifteen 
pound per annum made a knight's fee; and 
therefore + Camden ſaith that, F Sub Henrico 
tertio quodammodo coatt fuerunt equitcs fieri quot- 
quot libras quindecim ex annuis terrarum redditi- 
bus collizarunt : and out of Matthew Paris he 
writeth, that $ anno 1256. Exit ediflum re- 

gum, 


* The lawyers difſir, end the diſpute is as yet undeter- 
mined. | 
+ Camd. Brit. by Gibſ. P. ccxlvi. frinted 1722. | 

ft In Henry the Third's reign, as many as received 15 1, 
from the yearly rents of their lands were in a mancr obliged 
to become knights. | 

$ Un the year 1256 the king's proclamation iſſued, whereby 


ty, | 4 


leſs. Others hold that a knight's fee was mea- 


to the quantity ; according to the value, not 
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gium, precepiumque eft et acclamatum per totum 
regnum, ut qui haberet 16 libratas terre et ſu- 
pradift. armis redimitus tyrocinio donaretur, ut 
Anglia, ficut Italia, militia roboraretur : et qui 
nollent, vel qui non poſſent honorem ſtatus milita- 
ris ſuſtinere, pecunid ſe redimerent. Others hold, 
that * cenſus equeſiris was forty pound revenuein 
freehold land : and of this opinion 1s Sir Tho- 
mas Smith. Others held, that * cenſus equeſtris 


was twenty pound revenue : and this opinion | 


15 confirmed by many authorities and reaſons 
cited in Anth. Low's caſe. 1. By an antient 
treatiſe, Þ De modo tenend; parſiamentum tem- 
pore regis Edward1 filii Etheldred ; where it 
appeareth, $ quod comitatus conſtabat ex viginti 


 feodis unius militis, quolibet feodo computato ad 


viginti libratas. Baronia conſtabat ex 19 feodis, 
ac tertia parte unins feodi militis. Secundium 


 computationem prediftam, unum feodum militis 


conſlabat ex terris 6d valentiam 20. i, And 
therefore where the {tatute of 1 £9. 2. fi. 1. de 


. + militibus provideth that a knight's living 


ſhall be meaſured by the value of twenty pound 


2? avas commanded and diclared throughout the whole kingdom, 


that whoever had 16 librats of land or above, ſpould Furniſh 
himſelf with arms, and attend the exerciſe, that England, 
as well as Italy, ſhou!d encreaſe its military ſirength; and 
thiſe who refuſed, or could nit ſupport the honour of the degree 
of a knight, miſt ranſm themſclvucs fy money. 

* An cqueſtrian incoms. | | 

T Of the manner of holding a parliament in the time of 
Edward, /on of Ethelored. | 

| þ That a county confijted of txventy fees of one knight, each 

fee being computed at {aveaty liorats. A vary confifted of 
thirteen fees, and ihe third part of one knight's fre, One 
knights fee, according to 190 aforijuid computation, confejtid 
of land to the waluc of tweaty pauiids. 


Þ CF hints his. 


per 
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per annuin, this 1s but an affirmance of the 
Common law. 2. Thus 15 ſtrengthened by the 
words of the ſtatute of JJ. 1. 3 \ Edu. cap. 36. 
And by Fitzh. this ſeemeth ſomething preg- Fitz. Nar. 
nant, for in both theſe places ſocage-lands to Brevium, fol, 
the value of twenty pound per annum are put *** 
in equipage with a knight's tee. 2. In a writ 
of meſne, brought * Per Ranulphum de Nor- 
manville petentem verſus I.uciam de Kyme tenen- 
tem, P. 3. E. 1. appeareth, that twelve cacues 
of land made a knight's fee, every carue be- 
ing in ancient time of the value of five nobles 
per annum: according to which account a 
knight's fee amounted to twenty pound per 
annum. 'Thele are the ſeveral opinions touch- 
ing the quantity of a knight's fee. Embrace 
of theſe which ſhall ſeem moſt conſonant to 
reaſon. For my own part, I think that in the 
ancient time a knight's fee was meaſured ac- 
cording tothe number of the acres; butin theſe 
days, according to the value of the land. The 
reaſon of this alteration is, That though in an- 
cient time, as well as in theſe days, ſome lands 
were far more fruitful than others ; yet the 
value of every quantity of land was certainly 
rated, according to the cuſtom of the places, 
and never upon any occaſion was the land 1n- 
creaſed or decreaſed; and therefore were the 
to examine whether any man had a ſufficient 
= living for a knight, they would look no far- - 
of | ther than to the quantity of Jus land ; for by 
= thequantity they could preſently judge the va- 


po W lue. But now the value is not certainly rated 
0 
] 
” Fo * By Randolph of Normanville, FAR 3-5 againſt Lucy 


of Kyme, Neva, P.:3ÞE;1, 


in 
er 
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in any place, but encreaſeth and decreaſeth 
upon every occaſion ; and therefore reaſon re- 
_ quireth, that in theſe days a knight's fee 

ſhould be meaſured according to the value, 
not according to the quantity of the land ; for, 
by reaſon of the different value of 'the land, 
one may be better able to maintain the dignity 
of a knight with two hundred acres in ſome 
place, and of ſome land, than another with 
four hundred acres of other land. But how- 
ſoever 1t 1s, whether a knight's fee be rated 
according to the value, or according to the 
quantity, let 1t here reſt. 

Now give me leave to examine at what time 
and by what law it was fir{t provided, that for 
every knight's fee the fourth part of a knight's 
revenue ſhould be paid in the name of a re- 
hef, viz. 5 i; for every baron's fee, the 
fourth part of a baron's revenue, v/z. one hfin- 
dred marks; for every earls fee, the fourth 
part of an earl's revenue, v/z. one hundred 
pound. Surely rehefs were paid in this man- 
ner before the ſtatute of Magna Charta : and 
that is ſomewhat pregnant by this, that by the 
very words of thar ſtatute this relief 1s termed 
* Antiquum relevinm : and by Glanuil, who 


cap. 4. þ. 71. writ before the making of this ſtatute, this 1s 


ſomewhat manifeſt, for he {pzaketh to this 
effet; + Didtur rationaviie relevium alicujus 


* Antient velicf, 

Þ+ Emery prrſin's relicf is call d reaſonable, according to 
the cuſtinn of the realm; one hundred ſhillings for one knight's 
fee ; the yearly value of that ſocage for ſacage ; but nothing 
is certainly fixed for a barony, becauſe the chief baronies ſa- 
tisfy the lord the king for their reliefs, according to the will 
and indulgence of the lord the Zing. | 
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juxta conſuetudinem regni, de feodo unius militis 


centum ſolidos, de ſocagio vero quantum valet cen- 


ſus illius ſocagit per annum : ge baronia vera nhil 


certum ſtatutum eſt, quia juxta voluntatem et mi- 


ſericordiam domini regis ſolent baronie capital. de 


releviis ſuis domino regi ſatisfacere. From 
whence I gather, that ſtatute of Magna Char- 


_ ta was 1n part an affirmance of the common 
law, 1n part an inſtitution of a new law. 


Touching relief paid by knights, it was but 
an affirmance of the common law, becauſe they 
were certain before the ſtatute. Touching re- 
liefs paid by barons, it was an inſtitution of a 
new law, becauſe they were before uncertain. 
And the reaſon why dukes and vicounts are 
not mentioned in this ſtatute, as well as earls, 


barons, and knights, is this; becauſe when 


that ſtatute was made, there was neither duke, 
marquels or vicount in England, The firſt duke 
that ever was in England ſince the conqueſt, 
was the black prince, eldeſt ſon to Ed. the 3. 


"The firſt marqueſs that ever was in England 


was Robert earl of Oxford, created by KR. 2. 


And the firſt vicount that ever was in England, 


dominus de bello monte, created by Hen. 6. 

But though at the making of this ſtatute 
theſe dignities were unknown, yet they are 
comprehended under the equity of the ſtarute, 
and according to their ſeveral dignities ſhall 
pay relief unto the king, a duke two hundred 
pounds, a marqueſs two hundred marks, and 


{ lo ratably and proportionably. But to con- 


clude, let us compare herriots and reliefs to- 
cether, and obſerve in what they differ. 


1. They differ in this, thar a herriot hieth in | 


Prender, and a relief in Render, 2. In this, 
| D that 
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that a herriot is paid in the name of a tenant 
deceaſed ; but a relief in the name of an heir 
who 1s becorne tenant. 2. In this, that her- 
riots are paid by copyholders as well as iree- 
holders ; but relicf by freeholders only, 4. In 
this, that herriots are ever due upon a ſpecial 
reſervation, or Upon ſome particular cuſtom z 


but reliefs are incident ro the fee, and are due. 


without reſervation or cuitom, contrary to the 
opinion of Yincentinus, who holdeth a relief 
* extrinſecam fore prejtationem, et non ineſſe feodo, 

Thus much touching rehets : a word touch- 
ing amerciaments. 


SE CT. XXVI. 


AN ERCIAMENT is a pecuniary pun- 


 1ſhment tor any offence committed a- 


gainſt the lord of any manor z or (as ſome 
more at large define it) 1t 1s a certain ſum of 
money ;mpoted upon the tenant by the ſteward 
by oath, and preientment of the homage, for 
the breach of any by-law made either for the 
profit of the whole kingdom, or for the benefit 
of the little commonwealth amongſt them- 
ſelves, or for default of doing ſuit, or for other 
miſdemeanors puniſhable by the ſame court, 
infinite in number and quality. And this word 
Amerciament taketh his name from being in 
the lord's mercy, to be puniſhed more or leſs 
at his will and pleaſure; and it iftererh from 
a fine in divers reſpects. 

1. In that whoſoever is fined may lawfully 
be impriſoned, but whoſoever 1s amerced can- 
not, 2. In this, that amerciaments are inci- 


* Tobe an extrinſick render, ang not to be in the fee. 
dent 
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dent unto court-barons as well as unto court- 
leets; and fines are never incident to any 
court-barons, but to court-leets only, or other 
courts of record. 2. That amerciaments are 
incident unto every manor whatſoever z but 
fines are incident unto ſome few rnanors only. 
The reaſon of this difference 1s partly grounded 
upon the former difference: tor fince amer- 


_ claments are incident unto every court-baron, 


and court-barons are incident unto every ma- 
nor; * ſeqaitur ex conſequente, that unto every 
manor amerciaments are incident : but ex ad- 


verſo, fines being incident unto court-leets on- 


ly, and thoſe court-Jeets being in ſome few 
manors only, not in every manor expreſsly ; 
* ſequitur, that fines are not incident unto 
every manor, but unto ſome few manors only. 
4. In this, that amerciaments are afferahle 
+ per pares, per ſacramentum proborum et lega: 
lium hominum de vicineto, qui, ſecundim modum 
delifti, majori vel minori amerciamento delinguen- 
tem muliare poſſunt : but fines are never affer- 
able in this kind ; for look what fine ſoever the 
court impoſeth upon the delinquent, that bind- 
eth ſufficiently, without farther afferance. Give 
me but leave to aſk two queſtions. x. When 
had this afferance its firſt conception or crea- 


' tion? 2. How may amerciaments in court- 
leets be diſcerned and diſtinguiſhed from fines 


impoſed in the ſame court, fince they are both 
pecuniary puniſhments for offences commirted? 


* It follows of courſe. 


+ By our equals, on the oath of good and Inwful men of 
the neighbuurhoad, vvho may mult the offender more or leſs 
in proportion to the offence. 


D 2 Touching 
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Touching the firſt queſtion, I think this law 
of afferance was before the ſtatute of Magna 
Charta ; for Glanvil thus ſpeaketh of it; * Eft 
autem miſericordia domini regis, quo quis per jura- 
mentum legalium hominum de wicineto eatenus 
amerciandus eſt, ne aliquid de ſuo honorabili con- 
tenem. amittat : and therefore by this appear- 
eth, that this ſtatute of Magna Charta was but 
an affirmance of the common law in this point 
of afferance. Touching the ſecond queſtion, 
know that *tis not in the power of the court to 
impoſe a fine or an amerciament at their elec- 
tion for any offence committed, but ftill the 
quality of the puniſhment mult neceſſarily ſute 
with the quality of the offence : from the ſe- 
veral natures of offences committed, ariſe the 
{xveral names of puniſhments inflicted. The 
offences in reſpect of the place are twofold, 
and 1n reſpect of the perſons twofold. In re- 
ſpe&t of the place, 1. Offences committed 


+ extra curiam, of which the ſteward by no 


common poſſibility can have cognizance with- 
out the preſentment of the homage ; and there- 
fore the power of preſenting them, and impo- 
ſing puniſhments for them, belongeth unto the 
jurors of the leet, and not unto the ſteward : 
and theſe puniſhments thus impoſed are term- 


_ ed amerciaments, 2. Offences committed | in 


curia, of which the ſteward can take ſufficient 
notice, without the helping hand of the ho- 
mage ; and as therefore the puniſhments of 


* But there is the lord the king's mercy when any ont is (6 
far amerced by the oath of lawful men of the neighbourhood 
that he may not loſe any of his honourable contenement. 


+ Out of court. T 1n court. 
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theſe offences belong unto the ſteward, not 


unto the jurors : and theſe puniſhments thus. 


impoſed are termed fines. Thus in reſpeCtt of 
| the place offences are twofold. In reſpect of 

the perſon they are likewiſe twofold. 1. Of- 
fences committed by private perſons. 2. Of= 
fences committed by publick officers and mit 
niſters of the court, in the adminiſtfation of 
their office. Puniſhments impoſed for offences 
of the former rank are termed amerciaments, of 
the latter rank fines ; the one afferable per pares, 
the other not. And the reaſon why the ſtatute 
of Magna Charta in this point of afferance ex- 
tendeth not unto any offences committed in 
court by private perſons or public officers, nei- 
ther unto any offences committed extra curiam, 


Co 8, rep. 
Gr eilley's 4 aft, 


by public officers 1n adminiſtration of their of- 


fice, 1s this, Becauſe though the words of the 
ſtatute are generally extending unto all of- 
tences whatſoever : yet the intent of the ſta- 
tute-makers was not to make the jurors affe- 
rors * in omnibus deliftis mulftandis, ſed in tis 
tantummodo puniendis quorum certam poſſent ha- 
bere notitiam et intelligentiam, as Fleta ſpeaketih. 
And therefore ſince the ſteward hath more 
certain notice of offences committed 7n curia, 
by what perſons ſoever, than the jurors have, 
| and can better judge and diſcern of the natures 
and qualities of offences committed extra cu- 
riam by public officers than jurors can ; there- 
_ fore ſurely the intent of this ſtature was, to 
leave the puniſhment of theſe offences to the 


diſcretion of the ſteward, and not the afferance 


of the homage. 


* In all mulZable offences, but in puniſping theſe only, of 
ewvhich they might hawe cirtain knowledge and intelligence. 


D 3 Thus 
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Thus much concerning amerciaments: 2 
word concerning forfeitures. 


SECT. XXVII. 
ORFEITURE cometh of the French 


© word forfait, /celus; quia ſcelerum et delic- 


torum perpetratio eft forisfatturarum cauſa et 
origo, In our language it ſignifieth the effect 
of tranſ{grefling, rather than the tranſgreſſion 
itſelf; I mean, it ſfignifieth the penaity for the 
offence committed, rather than the act itſelf 
whereby the offence itſelf is perpetrated : and 
it extendeth both unto lands and unto goods ; 
unto lands, both copyhold and freehold, 
Touching the cauſes from whence ſpringeth 
the forfeiture of copyhold lands, I ſhall have 
occaſion to ſpeak more liberally in another 
place; and therefore I will filently paſs them 
over, ſpeaking ſome few words touching the 


cauſes from whence forfeitures of freehold 
land ariſe. 


'Fhe cauſes are many, amongſt the which I 
have obſerved, 1. That if any freeholder ali- 
eneth his land in Mortmain, he forfeiteth his 
freehold. 2. If a frecholder ceaſeth for the 
ſpace of two whole years to perform fuch ſer- 


' vices, or to pay ſuch rents, as he 1s tied unto 


by his tenure, and hath not upon his land ſuf- 


| ficient goods or chattels to be diſtrained, he 


forfeiteth his freehold. 3. If any freeholder 


infringeth any condition whereunto he is tied, 
he forteiteth his freehold. 


Touching the cauſes from whence grow the 
forfeitures of goods, they are likewiſe in num- 
ber many ; and from the ſeveral cauſes of for- 

feiting 


The Com pleat Copybolder. 

feiting goods ariſe ſeveral names of goods for- 
feited. 2. If a felon ſtealeth goods, and upon 
purſuit made waiveth theſe goods, and leaveth 
them in any part of the manor, and be not at- 
tached upon the freih ſuit of the owner ; then 
are theſe goods forfeited to the lord, and are 
termed Warives. 2. If any beaſts are found 
wandering in any place, and be proclaimed in 
three market-towns adjoining, and are not 
claimed by the owner in a year and a day; 
then are the beaſts forfcited to the lord who 
Fg” ſuch a liberty, and are termed eſtrays. 

If any ſuffer ſhipwreck upon the ſeas, and 
— Rerhr the violence of the waves goods are caſt 
upon the ſhore, and, being ſeiſed by the bai- 
lift, are not claimed within a year and a day 
after the ſeifure ; then are theſe goods forfeited 
to the lord who hath that franchiſe, and are 
termed wrecks. 4. If one come to a violent 
end without the fault of any reaſonable crea- 
ture, then immediately that thing which 1s the 
cauſe of that untimely death becometh for- 
feited unto the lord ; and it is termed * a Dec- 
dand, as this old verſe teſtifieth, | Omnia que 
movent ad mortem ſunt Deodanaa : as if a horle 
ſtriketh his keeper, and Kkilleth him; orif a 
man driveth his cart, and ſeeking to redreſs 
it, falleth, and the cartwheel, running over 
him, preſſeth him to death; or if one, felling 
a tree, giveth warning to comers by to look to 
themſelves, and notwithltanding warning 


given, ſome body is ſlain by the fall of the 


* Not much countenanced in Weſtminſter hall at this day. 
Foſt. Cr. Law, p. 45. 
+8 very thi "g which morves to death i is a Decdand. 
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tree; the horſe in the firſt caſe, the cart and 
the horſes in the ſecond caſe, and the tree in 
the third caſe, are forfeited to the lord as Deo- 
dands. Many other ſorts of forfeited goods I 
might add unto this, but I will forbear to enu- 
merate any more in this kind, and to ſpeak 
more largely of theſe which I have already 
enumerated, for three ſpecial reaſons. 

1. Becauſe they are duties accruing unto the 
lord not meerly from the tenants, nor ſolely 
by the at of the tenahts, but moſt commonly 
from ſtrangers, and by the ſole at&t of ſtran- 
gers; and therefore I confeſs ate not aptly 
ranked under the name of fervices. 2. Be- 
cauſe a perfeft manor may well ſubſiſt with- 


out. their aſſiſtance, ſince they add nothing to. 
the perfection of the eſſence of a manor. 
3: Becauſe they are not incident unto every - 


manor, but unto ſuch manots only as can 
challenge them either by ſpecial preſcription, 
or by patent from the king : for primarily and 
originally theſe forfeitures of goods belonged 
to the king, for theſe reaſohs eſpecially ; be- 


cauſe what goods ſoever have no certain owner 


known to challenge intereſt in them, as 


waives, eſtrays, and wrecks, the property of 
ſuch goods belongs unto the king * virtute 
prerogative : and thus much + BraZon i intima- 


teth, when he faith, f Sunt alia quedam que in 


* Bywirtue of his prerogative. 

+ Brat. lib. 3. cap. 43. No. 4. p. 120. 

t There are ſome other things, which cannot be ſaid to be 
any body's goods, as wreck of the ſea, &Cc. and other things 
which hawve no owner, as flraying animals, and ſuch as be- 
long to the lord the king, by reaſon of his privilege bn the 


ocean. 
nullius 
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mullius bonis eſſe dicuntur, ficut wreccum marts, 
Ec. et aliz res que dominum non habent, ſicut 
animalia vagantia, et que ſunt domint regis prop- 
fer privilegium marium. The reaſon why deo- 
dands are forfeited to the king is this : 

Deodands were originally invented for the pa- 
cifying of God's wrath, and the appeaſing of 
God's anger; and theſe things thus forfeited 
were, according to the true intendment of the 
law, to be fold, and money diſtributed amon 
the poor ;z and therefore upon whom could the 
law have better conferred this benefit, or rather | 
impoſed this charge, than upon the king, who 
repreſenteth god's perſon upon the earth, and 
who the law preſumeth will deal more juſtly 
and truly, nay, more liberally and bountifully 
with the poor in this kind, than any inferior 
lord, who peradventure out of his unchari- 
tableneſs, peradventure out of want, will be 
ſo far from adding any thing to that which 1s. 
due, that he will rather unjuſtly ſubtract part, 
or unconſcionably detain the whole ? 

Since therefore theſe forfeitures of goods 
neither add to the perfection of a manor, nei- 
ther are incident unto every manor, to ſpend 
any farther time about a ſubject ſo ſuperfluous 
would ill beſeem this ſmall treatiſe, wherein 
the ſcope and end I aim at 3s this, only to pre- 
| ſent to your view what things ſoever are ne- 
_ceffarily requiſite to the eſſence of every manor, 
and what ſervices ſoever are incident unto every 
manor. - | 

And thus much concerning fortfeitures : a 
word concerning Eſcheats, 


SECT. 
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-SECT; XXVYV1I, 
| ES CHEATS cometh of the French word 


echear, excidere, and are termed. excaden- 

tie, which imports lands fallen into the lord's 
hand for want of heir general or ſpecial to in- 
herit them. Burt before the lord enter into. an 
eſcheat 1n this kind, the homage ought to pre- 
ſent 1t, and being preſented, proclamation 
ought to be made to give notice to the world, 
that if any man come 1n and juſtly claim, he 
ſhall be received : the homage then finding it 
clear, intitle the lord as to lands eſcheated. 

Beſides this ordinary fort of efcheat, there 1s 
another {ſort of e{cheat ; and that 1s, where any 
freeholder committeth felony, and 1s attainted, 
the king ſhall have annum, diem et vaſium ; 
and then 1t cometh unto the lord as an eſcheat. 

Thus much concerning the nature of ſer- 
vices in general, and there are ſo many parti- 
cular ſervices in individuo, that I might inſiſt 
in millions more z but fear of incurring the 
cenfure of being over-tedious, reſtraineth the 
forwardneſs of my hand : yet ſince occaſion 
is ſo favourable to me, I will preſume ſo much 
upon your patience, as to Jay open the ſeveral 
remedies which the ;jaw hath provided for the 
obtaining of thoſe ſeveral ſervices before men- 
tioned, if perchance they be wrongfully de- 
cored by the tenants ; and, for method ſake, 
1 will begin with corporal ſervices. 
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S-E CT. . XXIX. 


| F any freeholder refuſeth to do homage or 


| fealty, which are corporal ſervices of fub- 


Z miſſion; or to mend highways, repair decayed 


bridges, or /milia, which are corporal ſervices 
tending to the publick profit of the common- 
weal; or to diſcharge the office of a carver, a 
butler, a brewer, or ſuch like, or to pale the 
lord's park, to tile the lord's houſes, or to 


& thatch his barns, or /miha, which are corpo- 
| ra] ſervices tending to the private profit of the 


lord ; if, I fay, any freeholder refuſeth to do 
any of theſe ſervices, being bound unto them 
by his tenure, then may the lord lawfully diſ- 
train his cattel or his goods, and detain them 


until fatisfaCtion be given by performing ſuch 
# ſervices as the law doth require. And the ſame 


remedy which the law hath provided for cor- 


poral ſervices, 1s likewiſe provided for annual 
ſervices. 


$ ECT. XXX; 
OR if any freeholder refuſeth to pay any 


annual rent, or to diſcharge any annual 


E payment, according to his tenure ; then may 
$ the lord lawfully diſtrain, and, in a replevin 


brought by the tenant, may avow the diftrels, 


8 and juſtify the taking. But no action of debr 


will lie for theſe annual ſervices, no more than 
for corporal ſervices : for it is a ground in law, 
that as long as the rent continueth of any eſtate 


the arrearages of the rent, nor for any other ſer- 


or frank-tenement, no action of debt heth for 


VICE. 
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vice whatſoever. And therefore if a leaſe for 


life be made reſerving rent, the leflor cannot 


maintain an action of debt tor the arrearages of 
the rent as long as the eſtate continueth ; but 


preſently upon the determination of the eſtate | 
an action of debt lieth for the artearages of the | 
rent incurred before the time of the determi- 


nation. But what ? hath the law provided no 


other remedy for thoſe annual ſervices than a} 
diſtreſs? Surely no, before ſeiſin none ; but | 
after ſeiſin once gained, *tis at his eleCtion, e1- 


ther to diſtrain, or to bring an aſſize. 
And thus much touching remedies for cor: 
poral and annual ſervices. 


SE © T:-XXANI, 
AECT DENTAL ſervices are gotten by 


many differing means. 1. By ſeiſure only, 


as the wardſhip of the heir's body, together 
with the waives, eltrays, wrecks, deodands, Þ 
and ſuch like forfeitures of goods. 2. By the 


entry only, as the wardſhip of the heir's land, 
together with lands forfeited to the lord, either 


upon the breach of ſome condition, or upon Þ 
an alienation in mortmain. 3. By ſeiſure orÞ 


diſtreſs, as herriot-ſervices, contrary to the . 


opinion of ſome, who held them gainable by 
diſtreſs only, and not by ſeiſure. 4. By ac- 
tion, as herriot-cuſtoms , for upon the eloign- 
ment of the beſt beaſt, the lord may maintain 
an action of detinue againſt the heir. 5. By 
entry or action, as lands forfeited to the lord 
by the ceſling of his tenant, or eſcheat accru- 
ing unto the lord, either upon De NAN : 
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death of his tenant without heir : in the firſt, 
the lord may enter or maintain. a writ of Ceſſa- 


vit : in the ſecond, the lord may enter or main- 
tain a writ of eſcheat. 6. By diſtreſs or ac- 


© tion, as reliefs and amerciaments. For reliefs 
= the lord may diſtrain, or bring an action of 


debt. Neither doth this any whit impugn the 
former ground, that as long as the rent doth 
continue, &c. becauſe indeed rehef 1s the fruit 


. | and approvement of ſervices, rather than any 


ſervice. And for amerciaments the lord m 
either diſtrain or bring an action of debt. 


Other remedy the law hath provided againſt 


ſtrangers for detaining of theſe duties from the 


| lord; as to inſiſt in one ; If a ſtranger will de- 


tain the ward's body or the ward's land from 
the right lord, a writ De refo de cuſtodia ter- 


| re et heredis hieth againſt the ſtranger. But 


to meddle with ſtrangers were to wander out. 
of the little commonweal ; and therefore to 


= keep myſelf within my bounds and limits, I 
| will here conclude touching the two material 
cauſes of a manor, viz. Demeſnes and Ser- 
| vices. A word touching the efficient cauſe of 
Z a manor, and then I will end the definition of 
A Manor. E ; 


The efficient cauſe of a manor 1s expreſſed 


© in theſe words, of long continuance » for indeed 


time is the mother, or rather the nurſe, of 
manors ; time 1s the ſoul that giveth life unto 
every manor, without which a manor decayeth 


and dieth : for *tis not the two material cauſes. 


of a manor, but the efficient cauſe, (knitting 


and uniting together thoſe two material cauſes) 


that maketh a manor. Hence it is that the 
qo _ king 
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king himſelf cannot create a perfe&t manor at 
this day ; for ſuch things as receive their per- 
feQtion by the continuance of time come not 
within the compaſs of a king's prerogative : 


and therefore the king cannot grant freehold | 


to hold by copy, neither can the king create 
any new cuſtom, nor do any thing that 
amounteth to the creation of a new cuſtom. 
And therefore a compoſition made between the 
king and his tenant, where he hath herriot- 
cuſtom, to pay 101. in lieu thereof every 
time it falleth, is no binding compoſition : 
for this amounteth ou the creation of a new 
cuſtom. * Ez hec omnia et fimilia ſunt tempo- 
rum, non regum ſeu principum opera : which 
fully verifieth the old ſaying, + Plus valet vul- 
garis conſuetudo quam regalis conceſſio. This is 
the ſole cauſe why the king cannot create a 
perfect manor at this day : : and this 1s the 


_ chief cauſe why a common perſon cannot cre- 


ate a perfect manor, but not the ſole cauſe; 
for there 1s this cauſe farther, A perfe& manor 
cannot ſubſiſt without a perfe&t tenure, be- 
tween very lord and very tenant ; but a com- 
mon perſon cannot create a perfect tenure, and 
conſequently cannot create a pertect manor. 
Before the ſtar of Qutia emptores terrarum, if 
any tenant ſeiſed of land in fee ſimple had in- 
feoffed a ſtranger, he might have reſerved 
what ſervices he thought fit; or had he re- 
ſerved no ſervices, yet the law would have 1m- 


plied a perfect tenure between the feoffor and 


* And all theſe and the like are the works of the times, 
wot of kings, or princes, 

ÞF That a wulgar cuftom ih mare, than a real 
g rant. 
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the feoffee, for the feoffee was to hold of the 
feoffor by the ſame ſervices that the feoffor 
held over of his lord paramount : bur fince 
this ſtatute, if a tenant ſciſed of land in fee in- 
feoffeth a ſtranger, neither by the expreſs re- 
ſervation of the feoffor, nor by the implied 


reſervation of the law, can there be a perfect 


tenure created at this day between the feoffor 
and the feoffee; for the feoffee ſhall hold im- 


mediately of the lord paramount, not of the 


teoffor. And farther, as the king can do no- 
thing which amounteth to the creation of a 
new cuſtom ; io a common perſon can do no- 
thing which amounteth to the creation of a 
new tenure. And therefore if there be lord 
and tenant by 10 s, rent, and the lord will 
confirm the eſtate of a tenant Tenend. by a 
hawk, a pair of gilt ſpurs, a roſe, or fmilto, 
this 1s a void confirmation : otherwite had it 
been if the lord had confirmed the eſtate of 
thetenant Zenendum per 5; s. that had been a good 
confirmation, becauſe it tendeth only to the 
abridgement of an old tenure, and not to the 
creation of a new. And as it 1s with a con- 
firmation, fo 1t 1s with a compoſition. Upon 
the reaſon of this ground it 1s, that if the lord 
of a manor purchaſe foreign land, lying with- 
out the precincts and bounds of the manor, he 
cannot annex this unto the manor, though the 
tenants be willing to do their ſervices ; for 
this amounteth to the creation of a new te- 
nure, which cannot be effected at this day. 
And therefore if a man having two manors, 
the lord would willingly have the tenants of 
both theſe manors to do their ſuit and ſervice 
to one court this 1s but loit labour in the lord 

Ll ro 
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to practiſe any ſuch union ; for notwithſtand- 
ing this union they will be {till two in nature, 
howſoever the lord covet to make them one 1n 
name; and the one manor hath no warrant 
to call the tenants to the other manor, but 
every act done in the one, to. puniſh the of- 
fenders in the other, is traverſable. Yet if 
the tenants will voluntarily ſubmit themſelves 
to ſuch an innovation, and the ſame be conti- 
nued without contradiction, time may make 
this union perfeCt, and of two diſtinct manors 
in nature make one in name and uſe. And 
$ich manors peradventure there are thus uni- 
ted by the conſent of the tenants and continu- 
ance of time, but the lords power of itſelf is 
not ſufficient tv make any ſuch union, cauſ4 
gud ſupra, But if one manor holdeth of an- 
other by way of eſcheat, theſe two manors 
may be united together, * fortior enim eſt diſ- 
Pofrtio legis quam hominis. But in this, that I 
exclude common perſons from being able to 
create a tenure, I may ſeem to 1impugn many 
authorities which hold at this day that a te- 
nure may be created by a common perſon. For 
to clear this colour of contradiction, know 
that tenures are twofold. Firſt, imperfect : 

as where a man maketh a leaſe for years or for 
life, or a gift in tail; here 1s an imperfect te- 
nure between the leſſor and the leſlee, the do- 


nor and the donee ; and this imperfe& tenure 


I confeſs may be created by a common perſon 
at this day. Secondly, perfect, between very 
lord and very tenant in fee : and ſuch a tenure 
a common perſon could never create ſince the 


* Por a diſpoſition by law, is of mare force, than by man. 
| ſtatute 
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ſtatute of Ouic emptores terrarum. And con- 
ſequently a common perſon cannot create a 
perfe&t manor ſince, for without a perfect 
tenure a perfe&t manor cannot ſubſiſt. 

Thus much touching the definition of a tna- 
nor; thus much, I ſay, touching the two ma- 
_ terial cauſes, together with the efficient cauſe. 
A word of another cauſe of a manor, which 
appeareth not in the definition ſo manifeſtly as 
the other cauſes do: this 1s a cauſe which 
among the logicians 1s termed cauſa ſine qua 
mon, and that j is a court-baron ; for indeed that 
is the chief prop and pillar of a manor, which 
no ſooner faileth, but the manor falleth to the 
ground. If we labour to ſearch out the anti- 

quity of theſe * court-barons, we ſhall find 
them as ancient as manors themſelves. For 
when the ancient kings of this realm, who had 
all the lands of England in demeſne, did con- 
fer great quantities of land upon ſome great 
 perſonages, with liberty to parcel the land out 
to other inferior tenants, reſerving ſuch du- 
ties 'and ſervices as they thought convenient, 
and to keep courts where they might redreſs 
miſdemeanors within their precinEts, puniſh 
offences committed by their tenants, and de. 
cide and debate controverſies arifing within 
their juriſdiction ; theſe courts were termed 
court-barons, becauſe in ancient time ſuch 
perſonages were called barons, and came to 
the | and far in the UPPeT houſe : 


* Gloſl. at end. Lamb. apx. Tit. Thanur, p. 223. 
CGloſf. at end /#7/k. Leg. Angl. Sax ſame tit. p. 429. 
2 vol. of Losd Bac. works, fol. edit. 1753. Þ, $9 Bac. EI. 
of Law. P- $36. 8vo, edit. 1737. 
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but when time had wrought ſuch an alteration, 
that manors fell into the hands of mean men, 
and ſuch as were far unworthy of ſo high a cal- 
ling ; then it grew to a cuſtom, that none but 
ſuch as the king would ſhould come to the par- 
lament, ſuch as the king for their extraord1- 
nary wiidom or quality thought good to call 
by writ, which writ ran, * bac vice tantum. 
Yet though lords of manors loſt their names 
of barons, and were deprived of that dignity 
which was inherent to their names, yet their 
courts retain {till the name of court-barons, 
becauſe they were originally erected for ſuch 
perſonages as were barons : neither hath time 
been fo injurious as to eradicate the whole me- 
mory of their ancient dignity ; in their name 
there 1s ſtamps left of their nobility, for they 
are ſtill intitled by the name of lords. Theſe 
. courts differ -from court-leets in divers re- 
 ſpets. 1. In this, that court-barons by the 
law may be kept once every three weeks, or 
(as ſome think) as often as it ſhall pleaſe the 
lord ; though for the better eaſe both of lords 
and tenants they are kept but very ſeldom : 
TP Magna Char- but a court-leet by the ſtatute of Magna Char- 
| ta, c. 35- 31 ta is to be kept but twice every year ; one 
E. 3: £@þ-15- time within a month after Eafter, and an- 
| other time within a month after Michaelmas. 2. 
In this, that court-barons may be kept in any 
| place within the manor, (contrary to the op1- 
| nion of Brian ;) but a court-leet by the ſta. | 
| tute of Magna Charta 1s to be kept in F in cer- 
| to loco ac determinato within the precint. 3. 
B In this, that originally court-barons belonged 


| | * Por this turn only. ÞT Tag certain and jixed place, 
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-utito | inferior lords of manors ; but court- 
leets originally belonged unto the king. * 4. In 
this, that court-barons are incident unto every 
' manor, ſo that every lord of a manor may 


keep a court baron ; but few have leets : for 


inferior lords of manors cannot keep court- 
leets without ſpecial preſcription, or ſome ſpe- 
cial patent from the king. 5: In this, that in 
court-barons the ſuitors are judges ; but in 
_ court-leets the ſteward 1s judge. 6. In this, 
that in court-barons the jury conſiſteth often- 
times of leſs than twelve, in court-leets never, 
.The reaſon of that is, becauſe none are impa- 


nelled upon the jury in court-barons but free- 


holders of the ſame manor, but in court-leets 
ſtrangers are oftentimes impanelled, 7. In 
this, that court-barons cannot ſubſiſt without 
two ſuifors ad minimum ; but court-leets can 


well ſubfiſt without any ſuitors. 8. In this, 


that court-barons enquire of no offences com- 
mitted againſt the king ; but court-leets en- 
quire of all offences, under high treaſon, com- 
mitted againſt the crown and dignity of the 


king. In many other reſpe&s they differ : 


'As that a writ of error heth upon a judgment 
given in a court-leet, but not in a court-ba- 
ron. So in a court-leet a Capzas lieth ; but in 
2 court-baron, inſtead of a Capias, is uſed an 
attachment by goods. So1n a court-baron an 
action of debt lieth for the lord himſelf, be- 
cauſe. the. ſuitors are judges ; but in a court- 
leet the lord cannot maintain any aCtion for 
himſelf, becauſe the ſteward is judge. Burt 
omitting theſe with many more, I come to 
the etymology of 2 manor. Some derive 
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the word manor * @ manendo: and then it 
taketh his name either from the manor-houſe, 


- which the lord maketh his dwelling-place ; or 


elle * 2 manendo, quia dominus ac tenentes in 
maneri ſui circuitu cohabitant ac manent. Some 


think *cis termed manor from manuring the 


ground : and then it taketh its name either 
trom the lord's demeſnes, which the tenants . 
are bound to manure; or elſe from the land 


' remaining in the tenant's hands, which are 


likewiſe tilled and manured. Others are of 


opinion that it 1s derived of the French, word 
meſner, which ſignifieth to govern or guide, 


| becauſe the lord of a manor hath the guiding 


and directing of all his tenants within the h- 


| mits of his juriſdiction. And this I hold the 
moſt probable etymology, and moſt agreeing 


with the nature of a manor : for a manor in 


theſe days ſignifieth the juriſdiction and roy- 


_ alty incorporate, rather than the land or ſite. 


Thus much touching the etymology. A 


\ word touching the diviſion of a manor. A 


manor 1s twofold, 1. Þ Re et nomine; 2. No- 
mine tantum. | Re et nomine, as where the 
two material cauſes of a manor, the efficient 
cauſe, and | cauſa ſine qua non, do meet and 
Join together. $ Nomine tantum, as where 
any of theſe cauſes is wanting. As to inſiſt 
in the two materiat cauſes : If the lord will 
transfer to ſome ſtranger the ſervices of all his 
tenants, and reſerve unto himſelf the de- 


 * From remaining, becauſe the lord and tenants inhabit 
and remain within the circait of the manor. 


-* | Yn ſubſtance and nem. > In name only. 
- *} The-cauſe without which &C. 
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meſnes-z or if he will paſs away the demeſnes, 
and reſerve-the- ſervices ; 1n-both-caſes the lord. 
eradventute hath a" inlfiot -*..20-mM1ne, but not 
otherwiſe, becauſe in the one caſe he wanteth 
demeſnes,/ ifi-the other ſervices. So'if a ma- 
nor deſcefideth to: copartners, and they make- 
partition, and the entire demeſnes are allotted . 
to the one, and the entire ſervices to the other 
the manor 1s now in ſuſpence, for neither of 
them hath any manor but in name only ; bur 
if part-of the demeſnes and part of the ſervices 
be allotted to each one, then have they each 
of them a manor, not & nomine tantim, but 
b re et nomine. To 1nliſt in the efficient cauſe : 
If the King-at this day will grant a great quan- 
tity of land to any ſubject, enoining him cer- 
tain duties and ſervices, and withal willeth 
that this ſhould bear the name of a manor: 
howſoever this may chance to gain the name 
of a manor, yet it will not be a manor in the 
eſtimation of the law. To inſiſt in this cauſe, 
ſine qua non : If the king grant away a manor 
to 7. S. excepting the courts and perquiſites, 
the grantee hath a manor in name only. So 
if all the freeholders die but one, if the lord 
purchaſe all the freeholders land, or paſs away 
| the ſervices of the freeholders,. or releaſe unto 
his freeholders all their ſervices ; notwithſtand- 
ing the demeſnes and the ſervices of the copy- 
holders, yet the lord hath but a manor in name, 
becauſe the freeholders are wanting, which are 
the maintainers and upholders of the court- 


baron, and conſequently a 7 —P to 


* In name.  $ Inname ron 
x In ſubſtance and name. 
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the perfe&tion of .a manor; So if the. lord. 
granteth away the inheritange- of. all. his copy-.. 
holders, or' demiſeth all his lands granted. by . 
copy to another for, 2000, years the grantee 
in ME one cal, and the leſſee 1n; the ef red 


Thus —_ pair the diviſion of a ma- 
nor. I might here handle many collateral j Ju 
riſdi&tions appropriated to lords of manors 
as that of erecting dove-houſes, 'of proving the 
wills of their! tenants deceaſed, within their 
| precin&s in many. places, of incloſing com- 
mon, leaving ſufficient beſides for the other 
 commoners, with many the like: * Sed be, 

Ihens libensque omitto. And thus clofing up 
_ this part of my treatiſe touching ,manors, I, 
come to the other part, touching copyhold, 


SE c PT, XXXII. 


N E E D not ſtand to difoourts at "lan 

-the antiquity of. the Copybolgers; tor if you 
caſt your eye back to what is paſt, you ſhall 
eaſily perceive that copyholders, though very 
meanly deſcended, yet they come of an anci- 
ent houſe : and therefore if in. this point you 
deſire ſatisfaction, call to mind-what I have 
already ſpoken, and Gf I miſtake not) it will 
fufticiently anſwer your deſire. Give me leave 


* But theſe T willin, ly and free'y omit. 
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to'go a ſtep farther, and to examine the ſeve- 
ral names which copyholders have had from 
time to time allotted unto them, together 
with their proper etymologies. Immediately 
upon the conqueſt they were known by the 
name of villains. or tenants in wvillainage : fo 
termed by the Normans, either in reſpe& of 
the imbecillity and incertainty of their eſtates, 
which were grounded upon a very weak foun- 
_ dation, wholly depending upon the will of the 
lord, and ouſtable at his pleaſure; or in re- 
hN e& of their ſervices, which ſavoured of no- 
thing but ſlavery, whether they were * ceria 
ac determinata, or Þ imcerta ' ac indeterminata, 
ubi ſciri non poterat veſpere, quale ſervitium fa- 
cere deberent in craftino, as Bratton iyeaketh, 
(contrary to the opinion of ſome, who hold 
that the ſervice of copyholders was never ſub- 
ject to ſuch uncertainties) or laſtly, in reſpe&t 
of the perſons, who for the moſt part were 
villains, howſoever ſome freemendid ſometimes 
hold land by the ſame tenure. ' 'The leaſt of 
_ theſe three reaſons is ſufficient to make them 
deſerve that name ;z but join them together, 
and then he that judgeth moſt favourably of 
them will think this the trueſt title that could 
be beſtowed upon them. Yet ſome there are 
who, in behalf of theſe tenants, ftick not to 
maintain (howſoever in reſpect of their eſtates 
they may not unfitly be termed tenants in vil- 
| lainage, being- in ſuch ſtrange | ſubjection- to 
their lords) that neither in reipectof their ler- 


L £04 * © # LS - + Us 


* Carat 4 Es 

F. Uncertain and undetermined, vhen+ they were netoable 
to know on the eve, what fort of ſervice they were 10 ao on 
the morrow, 
a E 4 VICES 


The Compleat Copybolder. 


vices nor their perſons they could merit that. 
name ; eſpecially if we take the word in that 


reproachful ſenſe that it 18. uſually taken in at 


this hour. But if we account thoſe villain- 

ſervices which any way touch huſbandry, as 
Plowing, Sowing, Reaping, and ſuch like, 
and theſe men villains who exerciſe themſelves 


. In any point of huſbandry ; then they agree 


that their tenure could in no. wiſe have an ap- 
ter term than this : for they confeſs that theſe 
copyholders were for the moſt part * ruſtjci et 
Pagani, and their ſervices wholly + ad ruſtici- 
tatem tendentia. Howſoever I dare not wholly 
diſallow of this opinion, yet I cannot alton. 
gether approve of it. For I admit, ard in a 
manner conſent, that amongſt the Normans 
theſe ſervices, which we call rural ſervices, 
were called villain ſervices, and thoſe men 
whom we term huſbandmen were termed vil- 
Jains, and do hold. that the copyhold-ſervices 
4n thoſe days were more laviſh than rural, and 
they themſelves rather bondmen than huſband- 
men ; otherwiſe we ſhoyld make their tenure 
differ in nothing from ancient ſacage-tenure, 
which I aſſure myſelf is otherwiſe : for though 
ſocagers were ruſticks, and in that ſenſe Ml 
lains ; yet their tenure was never noted by the 
name of a tenure in villainage, till in many 
places their corporal ſervices began to be turn- 
.ed into money ; then for diſtinction ſake, the 
.one began tq be called Þ liberum ſocagium, 
the other $ willanium ſocagium. But long be- 
fore theſe copyholders were termed villains, 


*® Ruflicks and peaſants. + Tending to ruflicity. 
} Free focege,. [ Fillain focage. 
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and therefore without all doubt - their tenure 
was in baſeneſs and ſlavery a degree above the 
ancient ſocage-tenure ; till at length the lords 
of manors, a framed to more civility, be- 
gan then to think it a moſt uncharitable part 
to keep their poor tenants in that bondage : 
therefore out of the remorſe of their: own con- 
ſciences, and the compaſſion of their tenants 
miſeries, by little and little they infranchiſed 
them, and releaſed them: of their heavier bur- 
thens, reſerving ſervices of another nature in 
lieu of them. Thus (having ſhaken. off the 
fetters of their bondage, they were 'preſently 
freed of their opprobrious . name, and had 
other new gentle ſtiles and titles conferred 
upon them : they were every where then called 
tenants by copy of court-roll, or tenants at will 
according to the cuſtom of the manor : ; which 
ſtiles import unto us three things; 1. Nomen, 
2. Originem, 3. Titulum. 1. His name 1s 7e- 
nant by copy of court-roll ; for he is not called 
tenant by court-roll, but by copy of court- 
roll : and this 1s the ſole tenant in law who 
holdeth by copy of any record, charter, deed, 
or any other thing. 2. His commencement 
is at the will of the lord. For theſe tenants 
in their birth, as well as the cuſtomary tenants 
upon the borders of Scotland, who have the 
name of tenants, were meer tenants at will : 
and though they keep the cuſtoms inviolated, 
yet the lord might, ſans controll, eje& them. 

Neither was their eſtate hereditary in the be- 
ginning, as appeareth by Britton : for if they prion, _ 
died, their eſtate was preſently determined ; 66. 
as in caſe of a tenant at will at Common law : 
and in ſome points, to this preſent hour, a 

law 
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law regardeth them 'no more than a meer te- 
nant at will; for the freehold at the Common 
Jaw reſteth not in them, but in their lords, un- 
teſs it be in'copyholds of frank-tenure, which 
are moſt uſual in ancient demeſne. - Though 
ſomerimeg out of ancient demeſne we ſhall meet 
with the/like ſort of copyholds : as in North- 
ampionſhire there are tenants which hold” by 
copy of court-roll, and have no other evidence, 
and yet hold not at the will of the lord. Theſe 
kind of copyholders have the frank-tenure in 
them, 'and- it is not in their lords, as in caſe of 


' 


copyholds in' baſe tenure. Beſides, copyhol- 


_ ders  ſhall-not attorn upon the Pon NT 


of the'manor, no more than tenants at will '2 
the Common law; and their eſtate can be no 


infranchiſement' to a villain, no more 'than a 


meer eſtate at will. And farther, their lands 
are parcel of the lord's demeſnes, as 'well *as 
Jands granted away at will, according; to' the 
courſe of the Common law : and for his title 
and aſſurance, that is according to the cuſtom 
of the manor. | For the cuſtom of the manor 
hath ſo eſtabliſhed and ſo fixed them 'in their 
land, that if they do their ſervices and duries, 
and perform the cuſtoms of the manor, the 
are as well inheritable, according to the cut 


tom, as he that hath a frank-tenement at the 


Common law. And fince cuſtom is 'the life 
and foul 'of copyhold eſtates, and whatſoever 
ſhall or can be ſpoken. touching copyholds 
ariſeth from this head and from this fountain 
give me leave in the ſecond place to ſpeak 
jomething concerning them. . © 
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CUSTOMS are defined to be a law or! 
| — right not written, which. being eſtabliſhed 
| by _ uſe and the conſenr- of: our anceſtors ; 
| hath been and is daily praftifed. «© 11 


i 


Cujiom, preſcription and uſage, howſoever thevs Ciitom, pre- 
be correfpsndency amongſt them, and depen- ah. and 


cy one 'on-the-other, and in common ſpeech | 
one of them is taken for -another ;' yet they 
| are three diftin&t things." Cuſtom andvpre- 
| ſcription diiter 1n this, .. 1; Cuſtom (cannot 
have any commencement ſince the memory of 
{| man, , but a preſcription may, both by the. 
Common law and the civil: and therefore 

| where the ſtatute xr Hen. 8. cap. 4. ſaith, that 
all actions popular muſt be brought within 
three years after the offence committed : who-_ 
ſoever offenderh againſt this ſtatute, and doth. 
eſcape .uncalled for three years, he may: be 
juſtly ſaid to preſcribe an immunity againſt any- 
ſuch. aftion. 2, A cuſtom» toucheth many 
men in general ; preſcription this or that man 
in particular : and that 1s the reaſon why pre- 
(cription 1s perſonal, and 1s always made in the 
name of ſome perſon certain, and his ance- 
ſtors, or thoſe whoſe eſtate he hath ; but a 
cuſtom, having no perſon certain in whoſe 
name to preſcribe, is therefore called and al- 
ledged after this manner. In ſuch a borough, 
in ſuch a manor, there 1s this or that cuſtom. 
And for uſage, that is the efficient cauſe, or 
rather the life, of both ; for cuſtom and pre- 
ſcription loſe their being, if uſage fail. Should 
I £9 about to make a catalogue of ſeveral 
3 | cuſtoms, 


uſage, how 
they differ, 
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which are part of the Common law, being cur- 
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cuſtoms, I ſhould with S:/yphus * ſaxum vol- 
vere, undertake af endleſs* piece of work ; 
therefore I will forbear fince the relation would 


of -great: difficulty. I will only ſet: down a 
brief. diſtin&tion of: cuſtoms, and leave the'par- 
ticulars to your own obſervation. ' Cuſtoms 
are either -general, or particular. ” General, 


rent through the whole commonwealth; -and 
uſed ' in every county and city, every town, 
and every manor. Particular, which are con- 
fined to ſhorter bounds and limits, and” have 
not ſuch choice of fields to walk in as general 
cuſtoms have. Theſe particular cuſtoms are 
of two ſorts, either difallowing what general 
cuſtoms do allow, or allowing what general 
cuſtoms do diſallow. ' As for example ſake, 
By the general cuſtoms of manors it is in the 
copyholder's power to fell ro whom he pleat- 
eth; but by a particutar cuſtom uſed 'in ſome 
places, the copyholder, before he can enforce 
his lord to admit any one to his copyhold, 1s to 
make a profer to the next of the blood, or to 
the next of his neighbours' + ab oriente ſolis, 
who, giving as much as the party to whom the 
farrender was made, ſhould have it: ſo on 
the other ſide, by the general cuſtom of ma- 
nors, the paſſing away of copyhold land by 
deed for more than for one vear without h- 
cence is not warranted; yet ſome particular 
cuſtoms in ſome manors do it. So by the ge- 
neral cuſtoms of manors, preſentments or any 
other act done 1n the leet, after the month EX- 


* Roll the S TY + From ſun ih 
pired, 
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pired, contrary to the ſtatute of Magna Char- 
ta and 31 E. 3. are void; yet by ſome parti 
cular cuſtoms ſuch acts are good. And ſo in 
millions-of the like, as in the ſequel of this 
diſcourſe ſhall be made manifeſt. And there- 
fore, not. to inſiſt any longer in dilucidating 
this point, let us in few words learn the way 
how to examine the validity of a cuſtom: For 
our direction in this buſineſs, we ſhall do well 
to obſerve theſe ſix rules, which will ſerve us 
for exact trial. 1. Cuſtoms and preſcriptions 
ought to be reaſonable; and therefore a cuſ- 
tom that no tenant of the manor ſhall put in 
his cattel to uſe his common * zz campis ſemi- 
natis, after the corn ſevered, until the lord 
have put in his cattel, 1s a void cuſtom, be- 
cauſe unreaſonable : for peradventure the lord 
will never put in his cattel, and then the te- 
nants ſhall loſe their profits. So if the loxd 
will preſcribe that he hath ſuch a cuſtom with- 
in his manor, that if any man's beaſts be taken 
by him upon his demeſnes damage-feaſanr, 
that he may detain them until the owners of 
the beaſts give him ſuch recompence for his 
harms as he himſelf ſhall requeſt ; this is an 
unreaſonable cuſtom, for no man ought to be 
his own judge. 2. Cuſtoms and preſcriptions 
ought to be according to common nght : and 
therefore if the lord will preſcribe to have of 
every copyholder belonging to his manor, for 
every court he keepeth, a certain ſum of mo- 
ney, this is a void preſcription, becauſe it 1s 
not according to common right ; for he ought 


| for juſtice ſake to do it gratis. But if the lord 


* In the ſown fields. : 
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preſcribe to have. a certain fee of his tenaats 
for keeping an extraordinary court, which 1s 
purchaſed only for the benefit of ſome parti- 
cular tenants, to take up their- copyholds and 
ſuch like : this 18 a good preſcription, - and ac- 


cording to common right. 3. 'They agot to | 
| be upon good conſideration, and there 
the lord will preſcribe, that whoſoever paſſeth 


through the king's highway which heth through 


his manor ſhould pay him a penny for paſſing; 


this preſcription is void, becauſe it 1s not upon 


a good conſideration. But if he will preſcribe 


to have a penny of every one that paſleth over 


ſuch a bridge within his manor, which bridge 


the lord doth uſe to repair z this is a good pre- 
{cription, and upon a good conſideration. So 
if the lord will preſcribe to have a fine at the 
marriage of his copyholder, in which manor 
the cuſtom doth admit the huſband to be te- 
nant by the curteſy, or the feme tenant in 


dower of a copyhold; this preſcription is 


good, and upon a good conſideration. But 
in ſuch manors where theſe eſtates are not al- 
lowed, the law 1s otherwiſe. 4. They ought 
to be compulſory : and therefore if the lord 


- will preſcribe that every copyholder ought to 


give him ſo much every month to bear his 
charges in time of war, this preſcription is void. 
But to preſcribe they ought to pay fo much 
money for that purpoſe, 1s a good preſcrip- 
tion. For a payment 1s compulſory, but a 
gift is arbitrary, at the voluntary liberty of the 
oiver. 5. They ought to be certain : and 
therefore if the lord will preſcribe, that when- 
foever any of his copyholders die without 
heir, that then another of the OpTROee 
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ſhall hold the ſame lands for the year follow- 


ing ; this preſcription 1s void, for the incer- 
tainty. But if the lord will preſcribe to have 
of his copyholders 2 4. an acre rent, and in 
time of war four pence an acre ; this preſcrip- 
tion 1s certain enough. 6. They ought to be 
beneficial to them that alledge the preſcrip- 
tion ; and therefore if the lord preſcribeth that 
the cuſtom hath always been within the manor, 
that what diſtreſs ſoever is taken within his 
manor for any common perſon's cauſe 1s to be 
impounded for a certain time within his 
pound this 15 no good preſcription, for the 
lord 1s hereby to receive a charge, and no com- 
mocity. But if the preſcription goeth farther, 
that the lord ſhould have for every beaſt ſo im- 
pounded a certain ſum of money, this 1s a 


_ good preſcription. If we deſire to be more 


fully ſatisfied in the general knowledge of pre- 
{criptions and cuſtoms, we ſhall find many 
maxims which make very materially for this 
purpoſe; amongſt which I have made choice of 
theſe three, as moſt worthy of your obſervation. 
1. Things gained by matter of record only 
cannot be challenged by preſcription ; and 
therefore no lord of a. manor can preſcribe to 
have felons goods, fugitives goods, deodands, 
and ſuch like ; becauſe they cannot be forfeit- 


ed until it appear of: record : ,but waves, 


_ eftrays, wrecks, and fuch like, may be chal- 


lenged by preſcription, becauſe they are gain- 


_ ed by uſage without matter of record. 2. A 


cuſtom never extendeth to a thing newly cre- 
ated : and therefore if a rent be granted out 
of gavel-kind land, or land in borough Eng- 
bh, the rent ſhall deſcend according to the 

TT. | courle 
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courſe of the, Common law, not according to 
the cuſtom. + If before the ſtatute-32- Hen. 8 
lands were deviſeable in any borough or. city 


by ſpecial cuſtom, a rent granted out of theſe 
_ lands was not deviſeable by the ſame cuſtom : 


for what things ſoever have their | beginning 
ſince the memory of man, cuſtom maintains 
not. If there be a cuſtom within a manor, 
that for every houſe or cottage two ſhillings 
fine ſhould be paid; if any tenant within theſe 
liberties maketh two houſes of one, or build- 
eth a new houſe, he ſhall not pay a fine for 


any of theſe new houſes; for the cuſtom only 


extendeth to the old. So if I have eſtovers 
appendant to my houſe, and I build. a new 
houſe, I ſhall not have eſtovers for this new 
built houſe upon this ground. It hath been 
doubted, if a man by preſcription hath courſe 
of water to his fulling-mills, he converting 
theſe into corn-mills, whether by this conver- 
fion the preſcription is not deſtroyed, in regard 
that theſe corn-mills are things newly created : 

bur becauſe the quality of the thing, and not 
the ſubſtance, is altered, - therefore this altera- 


_ tion is held inſufficient to overthrow the pre- 


ſcription. For if a man by preſcription hath 
eſtovers to his houſe, although he alter the 
rooms and chambers in the houſe, as by ma- 
King a parlour where there was a hall, vel. 2 con- 
verſo, yet the preſcription ſtands-ſtill in force : 


and fo if by preſcription I have an ancient win- 


dow to my hall, and I convert it into a; par- 
lour, yet my neighbours upon this change 
cannot ſtop my window, * cauſa qua ſupra. 


* For the reaſon above. 


2. Cuſtoms 
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3. Cuſtoms are likewiſe taken ſtritly, though 
not always literally. There is a cuſtom in 
London, that citizens and freemen may deviſe 
in mortmain : A citizen that is a foreigner can- 
not deviſe by this cuſtom. An infant by the 


cuſtom of gavel-kind, at the age of fifteen, 


may make a feoffment : yet he cannot by the 
cuſtom make a will at that age to paſs away 
his land, to make a leaſe and a releaſe, which 
amounteth to a feoffment. If there be any 
cuſtom that copyhold-lands may be leafed by 
the lord, * vel per ſuperviſorem, vel deputatum 
ſuperviſoris, this cuſtom gives not power to the 
lord to authorize any by his laſt will and teſta- 
ment to keep a court in their own name, and 
to make leaſes + ſecundum conſuetudinem mane- 
711. But theſe cuſtoms have this ſtrift con- 
ſtruction, becauſe they tend to the derogation 
of the Common law ; yet they are not to be 
confined to literal interpretation : for if there 
be a cuſtom within any manor, that copyhold- 


lands may be granted Þ i feodo fimplici, by 


the ſame cuſtom they are grantable to one and 
the heirs of his body, for life, for years, or 
any other eſtate whatſoever; becauſe, $ Cuz 
licet quod majus, non debet quod minus eſt non 
licere. So if there be a cuſtom that copyhold- 
lands may be granted for life ; by the ſame 
cuſtom they may be granted durante viduitate, 
but not & converſo; becauſe an eftate during 
widowhood is leſs than an eſtate for life. Be- 
fore the ſtatute of 32 Her. 8. cap. 1. lands in 


* Or by a ſuperviſor, or the deputy of a ſuperviſor. 

T According to the cuſtom of the manor. 

t In fre ſimple. $ He who may do the greater, 
onght not be hindered from doing the leſs. | 
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certain boroughs were ;deviſeable by cuſtom. 
By the ſame cuſtom was implicitly warranted, 
authorizing executors to ſell lands deviſeable. 
Now with your patience I will only. paint. at 
the manner of pleading of cuſtoms. I find a 
four-fold kind of preſcribing. 

1. To preſcribe in his predeceſſors as in 
himſelf, and all thoſe whoſe eſtate he hath. 

2. To preſcribe generally, not tying his 
preſcription to place or perſon; as where a 
chief juſtice prelcribeth, that it has been uſed 
that every chief juſtice may grant offices; or 
where a ſergeant prefcribeth, * Quod talis ha- 
betur conſuetudo, that ſergeants ought to be 1m- 
pleaded by original writ, and not by bill. 

3- Topreſcribe in a place certain. 

4. To preſcribe in the place of another. 

The firit ſort of theſe preſcriptions a copy- 


OT 


_ holder cannot uſe, in regard:of the imbecillity 


of his eſtate : for no man can preſcribe in that 
manner but only tenants ain fee ſimple at the 
Common law. 

The ſecond fort, of theſe may be uſed ſome- 
times by copyholders in the pleading of a ge- 
neral cuſtom z but in alledging of a particular 
cuſtom a copyholder 3 1s driven to one of the 


| laſt, and, as occaſion ſerveth, he uſeth ſome- 


times the one, fometimes the other. If he 
be to claim common or other profit in the ſoil 
of the lord, then he cannot preſcribe in the 
name of the lord ; for the lord cannor pre- 
{cribe to have common or other profit in his 
own foil : but then the copyholder muſt of 
neceſſity preſcribe 1 in a place certain, and al- 


* That there is ſuch a cuſtom, 
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ledge that within ſuch a manor there is ſuch a 
cuſtom, that all the tenants. within that mafior 
have uſed to have common in ſuch a place, 
parcel of the manor. But if he be to claim 
common or other profit in the ſoil of a ſtranger, 
then he ought to preſcribe in the name of his 
lord, ſaying that the lord of the manor, and 
all his anceſtors, and all thoſe whoſe eſtdte he 
hath, were wont to have a common 1n ſuch a 
place for himſelf and his tenants at will; &e.”* 


$E'Q'T. XXXIV.-- - 6 


HUS much of cuſtoms: I come now 
JF home to copyholders. And in the third 


place I hold it the beſt courſe to dilate upon - 


the manner and means of granting copyholds'; 
wherein I will only rely upon theſe five parts. 
1. Upon the perſon of the grantor. | 
2. Upon the perſon of the grantee. 
'3. Upon the grant itſelf. | 
4. Upon the thing granted. | 
5. Upon the inſtruments through whoſe 
hands, as through conduit-pipes, the'lands are 


gradatim conveyed to the purchaſer. 


And firſt of the perſon of the grantor. 
Sometimes the lord himſelf is grantor, ſome- 


times a copyholder. In voluntary grants made 
by the lord himſelf the law neither reſpeeth 
the quality of his perſon, nor. the quantity of 
his eſtate : For be he an infant, and ſo through 
the tenderneſs of his age inſufficient to diſpoſe 
of any land at the Common law ; or on com- 
Pos mentis, an idiot, or a lunatick, and fo for 
want of common reafon unable to traffick in 
the world; or an out-law in any perſonal ac- 


*F'2 __rion, 
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tion, and ſo excluded from the proteC&tion of 
the law; or an excommunicate, &c. and fo 
reſtrained * ab omnium fidelium communione, or 
at leaſt + a /acramentorum participatione : not- 


withſtanding theſe infirmities and diſabilities, 
_ yet he 1s capable enough to make a voluntary 


grant by copy. For if a feme ſeignorels take 
baron, and they two join in a voluntary grant 
by copy, this ſhall ever bind the feme and her 
heirs, and yet ſhe is not ſur juris, but $ /ub 
poteſtate viri , becauſe the cuſtom of the ma- 
nor 1s the chief ba/ffs upon which ſtands the 
whole fabrick of the copyhold eſtate, And 
therefore what cuſtom doth confirm to a copy- 
holder, the law will ever allow, and never 
ſeek to avoid it 1n reſpect of any ſuch imper- 
fection in the grantors perſons ; and the qua- 
lity of the lord's eſtate 1s no more reſpected 


| than the quality of his perſon : for if his in- 
tereſt be lawful, be his eſtate never ſo great or 
- never ſo little, *tis not material : for be it in 


fee, or be it in tail or dower, or as tenant. by 
curtelie, for life or for years, as guardian, or 
as tenant by ſtatute, or as tenant by elegit, or 


| at will; the leaſt of theſe eſtates is a ſufficient 
_ warrant to the lord to grant any copyhold 


eſcheated unto him, for as long time as the 
cuſtom doth allow, the ancient rents and ſer- 


vices being truly reſerved: and theſe grants 


ſhall ever bind them-that have the inheritance 
of frank-tenement 'of the manor, as well as 


offices granted for life by the chief juſtice of 


* From the communion of all faithful prople. 
+ From partaking the ſacrament. 
& Under her huſvand's power. : 
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The Compleat Copybolder. 


the common pleas, whoſe office is but at will, 
ſhall ever conclude the ſucceeding. juſtice, 
The reaſon of the law is this. A copyholder 


upon voluntary grants made by copy doth not 


derive jus eſtate out of the Jord's eſtate only, 
for then the copyholder's eſtate ſhould ceaſe 
when the lord's intereſt determineth ; * Nam 


ceſſante primitivo, ceſſat derivativus : but the 
life of the copyholder's eſtate is the cuſtom of 
the manor : and therefore whatſoever befal- 
' Jeth the lord's intereſt in his manor, be it de- 
termined by the courſe of time, by death, by 


forfeiture, or other means; yet if the lord 
were T l/egitimus dominus pro tempore, how 
ſmall ſoever his eſtate was, that is enough ; 

for the ſame cuſtom that fixeth a copyholder 


inſtantly in his land upon his admittance, will 


likewiſe preſerve and protect his intereſt to the 


end in ſuch manner, that though the lord's in- 
tereſt faileth, yet his ſhall never fall to the 


ground, being upheld by ſuch a prop, ſuch a 
Pillar; unleſs perchance the copyholder offer 
violence to his. founder, in breaking the cuf- 
tom. If the lord granteth a copyhold, and 


after doth, ſever this copyhold from the ma- 
nor, by granting the inheritance to a ſtranger, 


though now one of the chief pillars of a copy- 


| hold eſtate is wanting, vz. to be parcel of 


the manor ; yet becauſe the land at the time 


of the copyholder's admittance had this ne- 
ceſlary incident, this ſeverance, being a mat- 
ter ex beſt Jas; cannot amount to. the de- 


* For the primitive ceaſing, th drrivative ceaſes of 
courſe, | | 


7 Lawful lord for the time. 
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ſtruction of the copyhold, eſpecially being 


the ſole act of the lord himſelf. If a manor 
be granted upon condition, and before the 
condition 1s broken the land 1s granted by co- 
Py, then the manor becomes forfeited, and 
the feoffor entreth; yet the copyhold eſtate 
remaineth untouched, becauſe lawfully efta- 


bliſhed by cuſtom : and yet all mean eſtates 


and charges whatſoever granted by the fteoffee 


at the Common law were voidable upon the 


entry of the feoffor, for we have a ground in 
law, that when an entry is made for breach of 
a condition, the party to all intents and pur- 
poſes 1s in the ſame plight that he was in at 


the time of the making of the eſtate. If a_ 


man fſeiſed of a manor in fee dieth ſeiſed, 
having iſſue a daughter, and, his wife bein 

privement inſeint with a ſon, the daughter 
oranteth lands. by copy ; this grant ſhall ſtand 


good againſt the ſon, for the daughter was 


legitima domina pro tempore. So if the feoffee 
of a manor, upon condition to infeoff a ſtran- 
ger the next day, maketh a voluntary grant 
by copy ; this ſhall bind, and yet his intereſt 


was to have but ſmall continuance. If a ma- 


nor be granted with a teme in frank-marriage, 


and there 1s a divorce had * cauſa precon- 
trafths, ſo that now the intereſt of the manor 
is granted to the feme only, and by relation 
the marriage 1s void ab initio : yet becauſe the 


baron was Þ+ Jegitimus dominus pro tempore, any 
copyholders eſtates STARS before the divorce 


remain g00d. SO 1 


/ 


* By reaſon of a precontra®. 
T Lawful lord for the time, 


a man Eponieth a teme 
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ſeignoreſs under the age of- conſent, and after 


ſhe doth diſagree ; though the marriage by 


relation was void ab initio, yet copy holds 
granted before diſagreement ſhall never be 
avoided, cauſa qua ſupra. 

It the lord of a manor committeth felony 


or murder, and proceſs of outlawry be award- 


ed again{t him, after the exigent he granteth 
copynold eſtates, according to ) the cuſtom, and 
then 1s attainted ; theſe grants are authentical, 
though by relation the manor was forfeited 


from the time of the exigent awarded. So if 
the lord had been attainted by verdict or con- 


teſſion, any grant by copy atter the felony or 
murder commutted ſhall ſtand good, notwith- 
ſtanding the relation. If the lord of a manor 
acknowledge a ſtatute, and then granteth lands 


| by copy, and after the manor 1s delivered to 
the cogniſee in extent : the grant cannot by | 
this be. impeached. And if the lord of a ma- 
_ nor taketh a wite, and after maketh copyhold 


eſtates according to the cuſtom, and dieth ; 


_ though the feme hath this manor aſſigned unto 
- her for her dower, yet cannot ſhe avoid theſe 

copyhold eſtates, becauſe the copyho!ders are 
In by a title paramount the title of the feme, 
viz. by cuſtom. But, peradventure, if the 

. heir, after the death of his anceſtor, before the 


afſionment made unto the feme for her dower, 
had granted lands by copy ; the feme might 


avoid theſe grants, becauſe inſtantly upon the 
- death. of the baron her title received his per-_ 


fe&tion, and nothing more was wanting to the” 
confirmation of her intereſt. But though the 
quantity of the lord's eſtate in the manor be 


not reſpected, yet the quantity of his eſtate in 
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the copyhold is regarded. For if a copyhol- 


der in tee {urrender to the uſe -of: the lord: for 


life, the remainder over to a ttranger, or reſer- 
veth the reverſion to himſelf, if the lord wil 
grant this by copy in fee, whatſoever eſtate 
the lord hath in his manor, yet having but an 


eſtate for life in the copyhold, 'no larger eftate 


ſhall paſs than he himſelf hath ; * 2uia nemo 
 poteſt plus juris in alium transferre quam ipſe ha- 
| bet, And farther obſerve, that ſometimes the 


law reſpecteth the quantity of the lord's eſtate 


in the manor: for what afts. ſoever are 'not 
confirmed by cuſtom, but only ſtrengthened 


by the power, authority and intereſt of the 
lord, have no longer continuance than the 
lord's eſtate continueth; and therefore it 1s 


held, that if a tenant for life of a manor grant- 
eth a licence to a copyholder to alien, and di- - 
__ eth, the licence 1s deſtroyed, and the power of 


alienation ceaſeth. As tor the quality of the 


lord's eſtate in the manor, : that 1s much more. 
now reſpected tnan either the quality of his 
_ eftate or the quality of his perſon : for if- the. 
lord, or he (whoſoever he be). that makethia 


voluntzry grant by .copy,: hath no lawful 1n- 


tereſt in the manor, but only an uſurped title, 


his grant thall never fo-bind the right owner, 
but that upon his entry he may avoid them ; 
otherwiſe we ſhould make cuſtom an agent mn 
a wrong, which the law will never ſuffer. And 
yet it the lord of a manor by his will in writing 


deviſeth, that his executor ſhall grant. copy- 


* Becauſe no one can transfer more right to another, 


. than he had bimſclf. 
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| hold eftates,. * ſecundim conſuetudinem manerit, 


for the payment of his debts, &c. and' he 
make voluntary grants accordingly ; theſe 

rants are good, notwithſtanding the executor 
hath no intereſt in the Er, nor 18 Þ dommus 
pro tempore. 

If a diſſeifor of a manor dieth ſeiſed, not- 
withſtanding his heir come in by ordinary 
courſe of deſcent, yet becauſe- the tort com- 
menced. by his anceſtor is till inherent to his 
eſtate, if any copyhold eſtate be granted by 
the heir, 1t may be avoided by the difſeifor im- 
mediately upon his recovery, or: upon his en- 
try : and fo it the diſleifor infeoff a ſtranger 
of the manor, notwithſtanding the feoffee come 
in by title, yet no grant made by him of co- 


pyhold-land ſhall ever bind the difſeiſed, no. 
more than a grant made Dy the difſeifor 


himſelf. 


If tenant in tail of 2 manor diſcontinueth 


and dieth, and after the diſcontinuance gran- 
teth copyhold eſtates; the heir recovering in 
a formedon in the diſcender may avoid theſe 
grants: for though the diſcontinuee come 1n 
under a juſt title, yet his intereſt being deter- 
mined by the death of the tenant in tail, the 
continuance of the. poſſeſſion 1s a tort to the 


heir, and aCts done by tortfeiſors, tending to 
the dilinheritance of the right owners, cuſtom 


will never fo ftrengthen, bur they may be an- 


nihilated. So if a man ſeiſed of a manor in 


right of his wife alieneth this manor, and 
dieth ; any grant made of Eg eſtates af- 


* According to the cuflum f the manor, 
Þ+ Lord for the time, 


ter 
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ter his death may be avoided by the teme upon 
her entry, or upon her recovery in a Cut 7n 
vita. 

If a manor be granted + pur auter vie, and 
T Ceſtuy que vie dieth, and the grantee conti- 
nueth ſti}l in the manor, and maketh grants 
by copy, theſe ſhall not bind the. grantor of 
the manor; for immediately upoh the death 
ot | Ceſtuy qu? vie the grantce was but a tenant 
at ſufferance, and had no manner of lawful in- 


| tereſt; for a writ of entry Þ ad terminum qui 


preteriit heth againſt him, as againſt deforceor, 
And fo if a tenant for life of a manor ma- 


keth a leaſe for years of the ſame manor, and 


dieth ; copyhold eſtates, granted by the leſſee 
after the death of the tenant for life are voidable 
by the firſt leflor. 

If a leſſee for years of a manor eranteth a 
copyhold in reverſion, and before the reverſion 
eſchue the term 1s expired, the grant 1s void. 
And fo 1 take the law to be, it the leffee fſur- 
rendereth his term, and then before his leaſe 
ſhould have ended in point of limitation the 
reverſion falleth, yet the grantee {ſhall not 
have it. 

If a leafe be made for years of a manor, 
the leaſe to be void upon the breach of a cer- 
tain condition, 1f the condition be broken, 
and afterwards the leſſee before the entry cf 
the leſſor granteth eſtates by copy, theſe grants 
ſhall never exclude the leflor; for preſently 
upon the breach of the condition the leaſe 1s 
void : but had the manor been granted for lift, 


* For another”s life, * + He for wwoeſe ft 
ft Far the term which has peed, : 


in 
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in tail, or in fee, I think the law would have 
fallen out otherwiſe ; for before' entry the 
frank-tenement had not been avoided, and 
whereſoever a man may enter and avoid an 

eſtate of frank-tenement upon the breach of 
2 condition, the law adjudgeth nothing to be 
in him before entry, and he may wave the ad- 
vantage which he might take by the breach of 
the condition, if he will; and therefore not- 
withſtanding the accruer of the title of the 
grantor, yet before this title be executed b 

entry, the grantee hath ſuch a lawful intereſt, 


that what eſtate ſoever he granteth by copy in 


the interim ſhall ſtand good againſt the gran- 
tor. And fo if an infant infeoff me of a ma- 
nor, though he may enter upon me at his plea- 
ſure : yet grants made by me by copy before 
his entry ſhall never be defeated by any ſubſe- 
quent entry. 

And the ſame law 1s of grants made by a 
villain purchaſer of a manor, betore the entry 
of the lord ; or of grants mae after an aliena- 
tion 1n. mortmain, before the lord paramount 
hath entred for a forteiture. 

If a parſon after inititution, and before 1n- 
duction, a manor 'being parcel of his glebe- 
lands, grants lands by copy, and after 15 1n- 
ducted ; this admitting of the copylulders 1s 
no binding act: for though as to the ſpiricual- 
ties he be a compleat parſon preſently upcn the 
inſtitution, yet as to the remporalties he 15 not 


 compleat before induttion. So if a parſon be 


admitted, inflituted and inducted, but doth 
not ſubſcribe to the articles, accorcing to the 
ſtature of 12 Z/:2. cap. 20. and granerh !:-:'5 


by copy, as before ; this grant ſhall not © © 
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clude the ſucceeding incumbent, becauſe his Þ 


admiſſion, inſtitution and induction were wholly 


void in themſelves: but had the parſon been þ > 


deprived for crime of hereſy, or for being meer 
laicus, although he be declared by- ſentence to 
be uncapable of a benefice, and fo his preſent- 
ment void (* ab initio) yet becauſe the church 
was once full, until the ſentence declarato 


came, although the deprivation ſhall relate to Þ 
ſome purpoles, yet becauſe the ppeſentment 1s Þ 
not In itſelf void, ſurely a relation ſhall never Þ 


be ſo much favoured as to avoid a copyhold- 


eſtate in this kind. 


So much of grants made by the lords them- 
ſelves. In grants made by copyholders, as the 
law reſpe&erh the quality of the copyholders 
eſtate ; ſo doth it reſpect both the quality of 


his perſon, and quantity of his eſtate. 


The quality of his perſon : for whoſoever 
1s uncapable of diſpoſing of land at the Com- 
mon law, cannot without ſpecial cuſtom paſs 
away any copyhold. The quantity of his 
eſtate: for no copyholder can poſſibly paſs away 
more than is in him; and therefore if there be 
Joint-tenants of a copyhold, one cannot alien 
the whole. Burt if there be two joint-tenants 
of a manor, and a copyholder eſcheateth, cne 
of them may grant this copyhold and his com- 
panion ſhall never avoid any part of it. 


__ If a copyholder for life, the remainder over 


in fee to a ſtranger, ſurrendereth in fee, and 
the lord admits accordingly ; yet an eſtate for 
life only paſſeth. | 


* From the firfl. 
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So if the lord of a manor granteth a copy- 
hold for life, where an eſtate in fee is war- 
rantable, and the ſame grantee ſurrenders in 
fee to the uſe of a ſtranger, and the lord ad- 
mits him * /ecundam officium ſurſumredditionis ; 
I think no fee paſſeth : for though the lord's 
admittance may prima facie ſeem to amount to 
a confirmation of the eſtate ſurrendered ; the 
reverſion reſteth in him to diſpoſe of accord- 
ing to the cuſtom. As where a leſſee for years 


” at the Common law maketh a feoffment in fee, 


and maketh a letter of attorney to his leſſor, 
to deliver livery and ſeiſin, who executeth it 
accordingly : though the leſſor be uſed as an 
inſtrument to perform the will of the leſſee, 
yet this being his voluntary a&, the law taketh 
it as a conſent for the paſſing away of the whole 


inheritance. But 1f you look narrowly into 


both caſes, you ſhall find the difference : in 
the latter caſe, by the feoffment the fee is de- 
veſted out of the leſſor, and therefore a con- 
ſent will ſerve to transfer the reverſion ; but in 
the former caſe, the reverſion is not pluckt out 
of the lord by the ſurrender, and therefore an 
implied conſent 1s too weak to remove it. | 
will only add one obſervation more, and fo I 
will end' with the grantor. _ £ 

The law 1s not 1o ſtrict to a copyholder, as 
that he muſt come perſonally into court upon 
the making of every ſurrender, but he may 
ſurrender by attorney, as well as livery and 


fſeiſin may be made by attorney at the Com- 


mon Jaw : and ſhould the law be otherwile, 


. great inconvenience would enſue; for how 


* According to the method of $ urrendering. | 
ſhould 
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The Compleat Copyholder. 


ſhould copyholders that are in priſon, or lan- 


guiſhing upon bed, or beyond the ſeas, ſur- 
render but by attorney? 


Burt note this difference. If a man hath a 
bare authority joined with a confidence with- 
out intereſt, this authority cannot be executed 
by attorney : and therefore if ] deviſe that my 
executors ſhall ſell my land, they cannot ſell 
by attorney, for that were to make an attor- 
ney upon attorney, which the law will in no 
wiſe permit. And though a man have an au- 
thority joined with an intereſt, yet if the au- 
thority be warranted by ſpecial cuſtom only, it 


cannot be executed by an attorney : and there- - 


fore if there be a ſpecial cuſtom, that a copy- 
holder for life may make eſtate for 20 years to 
continue after his death, theſe eſtates cannot 


be made by attorney. So 1f there be a ſpecial 


cuſtom, that an infant at the age of diſcretion 
- may ſurrender a copyhold ; this ſurrender, be- 
ing confirmed by ſpecial cuſtom only, cannot 


be made by attorney. And fo if there be a 


cuſtom, that a copyholder out of the court 
may ſurrender into the hands of the lord by 


the hands of two cuſtomary tenants ; ſuch fur- 


renders muſt be done in perſon. 

But whereſoever there 1s a general authority 
accompanied with an intereſt, that authority 
may be executed by attorney : as Ceftuy que 


aſe, after the ſtatute of 1 R. 3. cap. 1. and be-_ 


fore the ſtatute of 27 H. 8. cap. 16. might 
have ahened by attorney ; for at that time he 
had an abſolute authority to diſpoſe of the land 
_ at his pleaſure, without any confidence repoſed 
in him. 


And 
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The Compleat Copyholder. 


And thus much of the grantor : a word of 


| the grantee. 


'SE CT. .XXSV., 


T HE ſame perſons that are capable of a 
grant by the Common law are capable of 


a grant by copy, according to the cuſtom of 
the manor. 


An infant, a man * nou ſane memorie, an 


1d1ot, a lunatick, an outlaw, or an excommu- 
nicate, may be grantees of a copyhold eſtate. 

The lord himſelt may take a copyhold to his 
own uſe, . One joint-tenant may receive a co- 
pyhold from the hands of his joint-compa- 
nion, becauſe it paſſerh by ſurrender, not by 
livery. 

Aﬀeme covert may be a purchaſer of copy- 
hold, and this purchaſe ſhall ſtand in force un- 
til her huſband diſagreeth. Nay, farther, a 
feme. coyert may receive a copyhold eſtate by 


ſurrender from her huſband, becauſe ſhe co- 


meth not.in immediately by him, but by me- 


 Ciate means, viz. by the admittance of the lord 


according to the ſurrender. 
As the feme is capable of receiving a copy- 


| hold from the hands of the baron ; ſo, by 


ſpecial cuſtom, the baron may take a copyhold 
from the hands of his feme ; for in ſome ma- 
nors cuſtom doth enable the feme to deviſe a 
copyhold to the baron. Bat this cuſtom hath 
been- much impugned, therefore 1- dare not 
july: the validity of it. EY 


* Net of ſand, memory. | 
" | 2 ' What 


79 


ens - 


" - 
- 28229 
— 
w- 
» MY 
16-4 
04] 
i is 
7 
8.1 
"73-14 
s Iv 
Ys 
OSS 
x5 
"008 
Ws - |. 
"Ii 
*t61 
1238 
"1 
od” 1 
P 
4 
ut 
« 'v. 
- 


| 
| 


80 


The Compleat Copybolder. 


What perſons ſoever are capable of a grant 
by copy may wel] take by attorney , not that 
the lord ſhall be enforced to admit any one by 
attorney, becauſe upon every admittance there 
is fealty due by the party admitted, which 1s 
a duty ſo inſeparably annexed to the perſons, 
that It cannot be diſcharged by deputy, and 
therefore no reaſon the lord ſhould be inforced 


. to admit by attorney ; but if he will admit 


him, it ftandeth good. ; 

It is not neceſfary that, upon fſurrenders of 
copyholds, the name of the party to whoſe uſe 
the ſurrender is made, be preciſely ſet down ; 
but if by any manor of circumſtance the gran- 
tee may be certainly known, 1t 1s ſufficient. Þ 
And therefore a ſurrender made to the lord | 
archbiſhop of Canterbury, or the lord-mayor Þ 
of London, or the high ſheriff of Norfolk, 


without mentioning either their chriſtian name 


or ſurname, are good enough, and certain 
enough, - becauſe they are certainly known by 
this name, without farther addition. So if I 
furrender to the uſe of the next of my blood, 
to the uſe of my wife, to the uſe of my brother 
or ſiſter, having but one brother or one ſiſter ; 
theſe furrenders are good without any addi- 
tions, becauſe the grantee may certainly be 
known by theſe words. 

If I ſurrender generally into the hands of 
the lord, not expreſſing to whoſe uſe the ſur- 


_ render ſhall be; this {urrender is a good ſur- 


render, and ſhall enure to the benefit of the 
led. -- -; | 
If I ſurrender to the uſe of my ſon F. having 
more fons than one of that name ; yet by an 
averment this incertainty may be helped. 
But 
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But if I ſurrender to the ufe of my couſin, 
_ or my friend; this is ſo general and fo incer- 
tain, that no ſubſequent maniteſtation of my 
intentton can-any way ſtrengrther it. 

[So 1f three ſurrender to the uſe of three or 


four of St. Dwnflay's pariſh, not naming the 
- pariſhioners w thelr t names z this [urrender 1 is. 


Rr void. Mp 
And''fo uf 1 herbs! in the digunCtion to 


the uſe of F. Z. or F. N. this uw inſufficient 
for the incertainty. 


And «in cuſtomary grants upon ſurrenders 
[the law is not fo ſtrict as in grants at the Com- 


mon law. * For in grants at the Common law, 


if the grantee be not' in * rerum naturd, and 
able to take 'by virtue of the grant preſently 
upon the grant made, 1t. 1s meerly void : But 
incuftomary grants upon { ſurrenders the law is 
otherwife : for though at the time of the ſur- 
render the grantee is not 7 «fe, or not capable 
of a'ſurrender ; yet if he be zn ez and capable 
ati.the time of the admittance. that is fufici- 
ent:: and; therefore if T ſurrender to the ufe of 
hit that ſhall be heir to F.S. or to the uſe of 
mY B'S nex© child, or to the uſe of F. S.*s next 

; though'at the time of the ſurrender F. 
$. pot. Foſek Tel child,* or wife, yet if after- 
wards he hath a child, or taketh a wite, his 
heir, his child or his' vife-may come- into- the 
court, -and compel the lord to admit according 
to the farrender.” So if I ſurrender to the uſe 


of him- that ſhall come next: into Pauls after 


{uch an hour : whoſe fortune ſoever it 1s to 


_ come firſt, the lord muſt admit” him,” and I 


* [: the nature of things, - 
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The Compleat Copybolder. 


ſhall never avoid it. The ſame law 1s, if I 
ſurrender to the uſe of him that F. S. ſhall 
nominate, or that I myſelf ſhall nominate to 
the lord at the next meeting. 

The reaſon of the law is this; A furrender 
1s a thing executory, which is executed by the 
ſubſequent admittance, and nothing at all 1s 
inveſted in the grantee before the lord hath ad- 
mitted him according to the ſurrender; and 
therefore if at the time of the admuttance the 
grantee be in * rerum natura, and able to take, 
that will ſerve. 


Beſides, in cuſtomary arent the intent of 


the grantor 1s more reſpected than it ſhould be | 


by the ſtrict rules of the law : which appea- 
reth by this, that if a ſurrender be made of a 
copyhold to the uſe of a laſt will, and the fur- 
render or deviſeth it unto two, the one is admit- 


| ted according to the purport of the will, this 


ſhall inure to both. Bur though the ſurrender 
be a thing executory and the intent of the 
rantor ſo much favoured ; yet if a copyhol- 


_ der will ſurrender to the uſe of the right heirs 


of F. 8. he being alive, this 1s void, becauſe 


_ 1t cannot take effect according to the intent of 


the grantor; for he would have the grant to be 
executed preſently, which cannot be, in regard 


_ that F.S. can have no heir till after his death. 
So much of the grantee : and I come now to 


the grant itſelf. 


* In the nature of things. 
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SECT xxxvi. 


COPYHOULD intereſt cannot be trans- ' 
ferred by any other aſſurance than by 
copy of court-roll, accoriing to the cuſtom. 
If I will exchange a copyh»ld with another, 
I cannot do it by an ordinary exchange at the 
Common law, but we muſt ſurrender to each 
other's uſe, and the lord admir us accordingly. 
If I will deviſe a copyhold, I cannot do it 
by will at the Common law, but I muſt ſur- 
- render to the uſe of my laſt will and teſtament, 
and in my will I mult declare my intent. 
If I am ouſted by a copyholder, a releaſe 
made to him is void, becaule it would be a pre- 
Judice to'the lord ; and beſides, there is no cu- 
ſtomary right upon which the releaſe may inure: 
but a releaſe } inuring by the way of extinguiſh- 
| 1ng, where to prejudice accrueth to the "lord, 
7 will ſerve to drown a copyhold right ; and Co. 4: fol. 26 
* therefore if I ſurrender out of court upon con- 
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? © dition to the uſe of F. S. and the preſentment 

© I is made abſolute in court, and the admittance 

f WB framed accordingly, this admittance and 

© Þ fentment differing from the effect of the ſur- 

dE render are both void. Yet becauſe upon the b 
: admittance the lord is ſatisfied of his fine, and 1 


{ ſo nothing at all prejudiced, and beſides here 
Lis 2 cuſtomary right upon which the releaſe 
{ may be grounded ; I may by a releaſe at the 
Common law ſufficiently confirm this void 
eſtate. And ſo upon the ſame reaſon, if I am 
ouſted of a copyhold, and the lord admit him 
| according to th: cuſtom, a releaſe made by me 
: at the Common law will extinguiſh my right 


G 2 | "but 


The Compleat Copyholder, 


but if I make a leaſe for years of a copyhold, I 
cannot by my releaſe paſs my reverſion, be- 
cauſe this releaſe inureth by way of enlarge- 
ment to transfer an intereſt, and not by way 
of extinguiihment to drown a right ; but my 
way 1s to ſurrender my reverſion into the hands 


of the lord, and he to grant it over to the 
leſſee. 


SECT. XXAXVIIL 


| þ F copyhold-land come into that plight that 

It cannot paſs by copy, it 15 become not 
alienable : and therefore if the lord of a ma- 
nor will grant to me a copyhold in fee, and 
after will grant the inheritance of this copyhold 
to a ſtranger, in regard that now my copy- 
hold is become no parcel of the manor, and 
{ſo I cannot ſurrender into the hands of the 
lord and the grantee of the inheritance, though 
T am to him a tenant, and am tied to do unto 
him all manner of ſervices which are due with- 
out keeping of court, as to pay rent, to dil- 
charge herriots, and all other duties of the 
ſame nature : yet becauſe the grantee cannot 
keep a court, and fo 1s incapable of taking a 
ſurrender, or making an admittance, therefore 
TI cannot by any means alien ; for no convey- 


ance at the Common law will ſerve, becauſe 


it remaineth ſtill copyhold notwithſtanding, 
and what cuſtoms ſoever were incident to the 
land before ſeverance, do remain ſtill unde- 
ſtroyed : as if the land were Burrow-Engliſh 
or Gavel-kind before, it ſo continueth ; and a 
decree in chancery will ſerve no more than an 
ordinary aſſurance at the Common law ; bo 
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The Compleat Copybulder. 


that bindeth my perſon only, not my intereſt. 
Since therefore copyhold eſtates cannot be con- 
veyed away otherwiſe than by copy of court- 
roll, according to the cuſtom, let us examine 
the nature of theſe cuſtomary grants, wherein 
three branches are to be conſidered. 


I. The Surrender. 
2. Preſentment. 
3. Aamittance. 


In ſome grants a ſurrender is ſufficient, with- 
out preſentment or admittance, 

In ſome an admittance, without a ſurrender 
_ or preſentment. CS 
In ſome a ſurrender and admittance, are 
both neceſſary ; and in ſome a ſurrender, pre- 
ſentment and admittance are all requiſite. 


SRC T. XXYXVHL. 


I F a copyholder will ſurrender to the uſe of 
4 the lord, the intereſt of the copyhold 1s ſui- 
ficiently veſted in the lord immediately upon 
the ſurrender, without any admittance of the 
lord, becauſe the lord cannot admit himſelF. 

If the lord will make a voluntary grant of 
a copyhold, no furrender 1s requiſite ; for by 
the admittance of the lord according to the 
cuſtom the copyholder 1s ſufficiently ſettled in 
his land, without any other ceremony. 

If a copyholder will ſurrender in court to 
the uſe of a ſtranger, beſides the ſurrender the 
admittance is requiſite : and if the ſurrender 
be made out of court into the hands of the 
lord himſelf, which the general cuſtom will 
warrant, or into the hands of the bailift or 
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two tenants of the manor, which by ſpecial 
cuſtom only 1s warrantable ; beſides a furren- 
der, two other ceremonies are requilite; the 
one a true preſentment of the ſurrender in 
court by the tame perſons into whoſe hands 


the ſurrender was made; the other- 1s an ad- 


mittance of the ,ord according to the effe&t and 
tenor both or the {urrender and preſentment. 
Burt 19w more particularly of every one of 


_ them apart, ad frit of a {urrender. 


S'E CT. XXYXIX; 


H I S word Surrender 1s vocabulum artis x 

and therefore where a ſurrender 1s need- 
ful, if this one word be wanting, all other 
words uſed in ordinary conveyances are unef- 
fectual and inſufficient to convey any copy- 
hold eſtate: for if a copyholder come into 
court, and offer to paſs his copyhold by word 
of grant, of gift, of bargain or fale, or ſuch 
like, I doubt he will fail of his purpoſe : for 


as he 1s tied to a ſingular form of aſſurance, {0 


15 he reſtrained to. peculiar words 1n his al- 


{urance, 

Surrenders are made 3 in ſeveral ſorts accord- 
ing to the ſeveral cuſtoms of manors. 

Ta ſome manors, where a copyholder ſur- 
rendereth his copyhold, he uſeth to hold a httle 
rod in his hand, which he delivereth to the 
ſteward or bailiff according to the cuſtom of 
the manor, to deliver it over to the party to 
whoſe uſe the ſurrender was made in the name 
ot ſeifin; and from thence they are called T e- 
namnts þ ” the Verge, 


In 
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In ſome manors, inſtead of a wand a ſtraw 


| 1s uſed; and in other manors a glove 1s uſed. 


* Et conſuetudo loci ſemper eſt obſervanaa. 

A ſurrender (where by a ſubſequent admit- 
tance the grant is to receive his pertection and 
confirmation) is rather a manifeſting of the 
grantor's intention, than of paſſing away any 
intereſt in the poſſeſſion ; for till admittance 
the lord taketh notice of the grantor as te- 


nant, and he ſhall receive the profits of the 


land to his own uſe, and ſhall diſcharge all fer- 
vices due to the lord : but yet the interelt is 
in him but ſecundum quid, and not abſolutely , 


for he cannot paſs away the land to any other, 


or make it ſubject to any other incumbrance 
than it was ſubject to at the time of the fur- 
render ; neither in the grantee 15 any manner 
of intereſt inveſted before admittance ; for if 


he enter he is a treſpaſſer, and puniſhable in 


treſpaſs; and if he ſurrender to the uſe of an- 
other, the ſurrender 1s meerly void, and by 


no matter ex poſt fatto can be confirmed. For 
though the firſt ſurrender be executed before 


the ſecond, fo that at the time of the admit- 
tance of him to whoſe uſe the ſecond ſurrender 
was made his ſurrenderor hath a ſuttcient in- 
tereſt as abſolute owner ; yet becaute at the 
time of the ſurrender he had but a poſſibility 


of an intereſt, therefore the ſubſequent admut- 


tance cannot make this a& good which was 
void ab initio, But though the grantee hath 
but a poſſibility upon the ſurrender, yet this 
is ſuch a poſſibility as is accompanied with a 
certainty ; for the grantee cannot poſſibly be 


® And the cuſtom of the place is abuiays to be obſerved. 
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detuded or defrauded of the effe&t of his ſar- 
render, and the fruits of his grant : for if the 
lord refuſe to admit him, he 1s compellable to 
do it by a /ubpwna 1n the chancery; and the 
grantor's hands are ever bound from the dif- 


poſing of the land any other way; and his 


mouth ever ſtopped from revoking or coun- 
termanding his ſurrender. But, peradventure, 
if a copyholder languiſhing in exiremity ſur- 
rendereth out of court to the uſe of his couſin, 
in confideration of conſanguinity, or to the ufe 
of his fon, in conſideration of natural love 
and affection, and after recovereth his kealth 
before preſentment ; this ſurrender is revo- 


_ cable or countermandable : but if it be gran- 
ted upon valuable conſideration, as for the 


diſcharge of debts, or for a ſum of money 


paid, though it be made out of court, yet it _ 


1s as binding as any ſurrender whatſoever made 
in court. 


And thus much for a Surrender : a word of 


a Preſentment. 


SECT, Xt. 


HE Preſeatment, by the general cuſtoms. 

of manors, is to be made at the next 
court-day immediately after the ſurrender ; 
but by ſpecial cuſtom 1n ſome places 1t will 
ferve at the ſecond or third court. And it is 
to be made by the ſame perſons that took the 
{urrender, and 1n all points material according 
ro the true tenour of the ſurrender. And 
therefore if the ſurrender be conditiona), and 
the preſentment be ablolute, both the ſurren- 
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der, preſentment and admittance thereupon 


are wholly void. 

But if the conditional ſurrender be prefen- 
ted, and the ſteward in entering of it omitteth 
the condition ; yet upon ſufficient proof made 
in court, the furrender ſhall not be avoided, 
but the toll amended: and this ſhall be no 
concluſion to the party, to plead or give in evi- 
dence the truth of the matter. 

If I ſurrender out of court, and die before 
preſentment, if preſentment be made after my 
death, according to the cuſtom, this is ſuffict- 
ent. So if he to whole uſe the ſurrender is 


made dieth before preſentment , yet upon pre- 


ſentment made after his death, according to 
the cuſtom his heir ſhall be admitted. And 
ſo if I ſurrender out of court to the uſe of one 
for hfe, the rendror and the leſſee for life dierh 
before preſentment z yet upon prefentment 
made, he in the remainder ſhall be admitted. 


Co. 4. fel. 
39+ 6. 


And fo if I ſurrender to two jointly, and one 


dieth before preſentment, the other ſhall be 


admitted to the whole. The ſame law is, if 
thoſe into whoſe hands the ſurrender is made, . 


die before preſentment, upon ſufficient proof 


in court that ſuch a ſurrender was made, the 
lord ſhall be compelled to admit accordingly . 
and if the ſteward, the bailiff, or the tenants 
into whoſe hands the ſurrender is made, refuſe 
to preſent, upon a petition or a bill exhibited 


in the lord's court th= party grieved ſhall find 


remedy. But if the lord will not do him right, 


he may both ſue the lord and them that took 


_ the ſurrender in the chancery, and ſhall there 
find relief, 


Thus 


"2 
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Thus much of Preſentment ;: a word of 
Aqmuittances. 


SE CT. ALT. 


Fn ITTANCES are threefold. 
An admittance upon a vcluntary 
grant. 
2. An admittance upon ſurrender. : 
2. An admittance upon a deſcent. . 
In voiuntary admittances the lord is an in- Þ 
ſtrument : for though it 1s in his power to keep 
the land in Is own hands, or to diſpoſe of it 
at his pleaſure, and to that intent he may be | 
= reputed as abſolute owner; yet becauſe in di- 
C poſing of it he 1s bound to obſerve the cultom 
prectiely 1n every point, and can neither in 
citate nor tenure bring in any alteration, in 
ll, this reſpect te law accounts him cuſtom's 1n- 
lt firument. If the cuſtom doth warrant an eſtate 
| only durante viduitate, and the lord admuts for 
* life; this ſhall not bind his heir or ſucceſlor, 
" | becauſe cuſtom hath not ſufficiently confirmed E 
by it. So if the lord fail in reſerving * verum et 
W aniiquum redditum ; as 1f he reſerveth ten ſh1l- 
A lings, where the uſual rent cuſtomably reſerved 
1s twenty ſhillings; this may be a means to 
avoid the admittance. And the law 1s very 
ſtrict in this point of reſervation; for though the 
ancient accuſtomable rent be reſerved accor-. 
ding to the quantity, yet if the quality of the 
rent be altered, the heir may avoid this grant. WW 
For if the ancient rent from time to time hath 
_ been twenty ſhillings in gold, and the lord re- 


#* The true and ancient rent, 
| ferveth 
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ſerveth 1t 1n ſilver, this variance of the quality 
of the rent 1s in force to deſtroy the grant : 
ſo, if the ancient rent hath been accuitomably 
paid at four teaſts in the year, and the lord re- 
{erveth it at two feaſts. So, if two copyholds 
S eſcheat to the lord, the one of which hath 
been uſually demiſed for twenty ſhillings rent, 
the other for ten ſhillings rent, and he gran- 
teth them both by one copy for one rent of 
thirty ſhillings ; this 1s not good : and ſoit a 
= copyhbold of three acres eſcheats, which hath 
> | ever been granted for three ſhillings rent, and 
W the lord eranteth one acre, and reſerveth pro 
rata one ſhilling rent, * veras et antiquus red- 
= 4atus 15 not reſerved, But if a copyhold of 
| fix acres, which hath ever been denuled for ſix 
| fillings rent, eſcheated to rwo copartners, and 
[IE one granteth three acres, reſerving three ſhij- 
[| lings pro rata; thus 1s a perfect rejerving. 
: In admittances upon turrender, the lord to 
= no intent 1s reputed as owner, but wholly as 
= an inſtrument; and the party adnitted ſhall 
be ſubject to no other charges or inci. mbrances 
of the lord, for he claims his eſtate under the 
party that made the ſurrender: and in the_ 
plaint in the nature of a writ ot entry 1n the 
per 1t ſhall be ſuppoled in the per by him, -NOt 
by the lord, 
And as in admittances upon ſurrenders, ſo 
* inadmittances upon deſcents, the lord 1s uſed 
= as a meer inſtrument, and no manner_of 1n- 
# tereſt paſſeth out of him ; and therefore nei- 
ther 1 the one nor in the other is any reſpect 


had unto the quality of his eftate in the ma- 
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nor ; for whether he hath it by right or by 


wrong it 1s not material, theſe admittances 
{hall never be called in queſtion for the lord's 


title, becauſe they are judicial a&ts, which 


every lord is enjoined to execute. 

Beſides, in admittances upon furrenders the 
lord being accounted nothing but a neceſſary 
inftrument, it followeth that he hath a bare 
cuſtomary power to admit * ſecundum formam 
et effeftum ſurſumreddendi : therefore if there 
be any variance between the admittance and 


the ſurrender either in the perſon, in the eſtate, 


Co. 4. f91.18, 


or in the tenure, or 1n any other collateral 
points, the lord doth only transfer an eſtate 
according to the ſurrender and his authority, 
xf it can take ſuch efte&t. As if I ſurrender 
to the uſe of F. S. and the lord admits F. VN. 
this admittance _is wholly void : and notwith- 


ſtanding this admirtance, the lord may after- 
wards admit F. S. according to 0 the effect of his 


authority : but : had he admitted F. S. and ?. 
N. jointly, then the admittance had been void 
for the one, and good for the other, like the 
caſe of a deviſe ; "where a deviſe of a term is 
made to F. 8. and the executors aoree that F. 
S. and F. N. ſhall have this term, this conlent 


is void to 7. N. ; for after the conſent of the 


executors, F. 8. 1s In by the deviſe. Yet ſome 


are of opinion, that if I ſurrender to the uſe 


of F. S. in fee, and the lord admits F. S. to- 


gether with his eldeſt fon and heir apparent, 
that this 1s an eſtate by eſtoppel to F. $S. and 


that he ſhall only claim jointly with his fon, 


becauſe he might have refuſed an admittance 


* fccording ta the form and effod of the ſurrender, 
Il 


% 
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in this manner : but I can hardly be brought 
to think that this admittance, giving a preſent 
= intereſt in the ſon, who by ſurrender was to 
p * have no intereſt till the death of his father, 
= ſhould be any ſuch eſtoppel, 
If I ſurrender to the uſe of F. S. for life, 
and the lord admits him in fee, an eſtate for Co. 4. fol. 29. 
life only paſſeth. So if I ſurrender without 
mentioning any certain eſtate, becauſe by im- 
plication of the law eſtate for life only paſleth, 
though the lord admit in fee, no more doth 
_ paſs than the implication of law will warrant. 
If I ſurrender with the reſervation of a renx, 
= andthe lord admits, not relerving any rent, or 
» MM referving a leſs rent than I reſeryed upon the 
" = furrender, this admittance js wholly void : but 
= if the lordreſerveth a greater rent, then is the 
= reſervation void only for the ſurpluſage, and 
the admittance fo far currant as it agreeth with 
my ſurrender. If I ſurrender upon condition, 
4nd the lord omits the condition, the admit- © , 
= tance 1s wholly youd : but jf my ſurrender be b 4/636 
= ablolute, and the lord's admittance be con- 
| cvitional, the condition 1s void, but the adant- 
| tancein allpoints elſe is good. 4 
The reaſons of theſe diverſities are theſe. + 1 
Where an authority 1s given to any one to exe- 
cute any aft, and he exccuteth it contrary t0 
the effect of his authority, this 1s utterly youd : 
but 3f he executeth his authority, and withal 
_ £oeth beyond the limits of his warrant, this 1s 
void for that part only wherein he exceedeth 
his authority. 
Theſe admittances upon ſurrender differ 
from admittances upon deſcents in this, that 
in admittances upon ſurrender nothing 1s veſted - 
in 
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in the grantee before admittance, no more than 
in the voluntary admittances z but in admuit- 
rances upon deſcents the heir 1s tenant by copy 


immediately upon the death of his anceſtor, 


not to all intents and purpoſes : for peradven- 
ture he cannot be ſworn of the homage be- 


Mam 


fore, neither can he maintain 


——— 


Plaint in the 


——  _ 


nature of an aſlile in the Tord's court before, 


becauſe till then he 15Hot compleat tenant to 


the lord, no farther forth than the lord plea- F 


ſeth to allow him for his tenant. And there- 
fore if there be grandfather, father and fon, 
and the grandfather 1s admitted, and dieth, 
and the father entreth, and dieth before admit- 
tance, the ſon ſhall have a plaint in the nature 


of a writ of Ayel, and not an afliſe of mort- 


daunceſtor.' So that to all intents and pur- 
poles the heir, till almittance, 1s not compleat 


tenant; yet to molt intents, eſpecially as to 


Co. 4. fel.23. 


ſtrangers, the law taketh notice of him as of 
a Tt fenant of the land inſtantly upon the 


death of his anceſtor : for he may enter into 


the land before admittance, take the: profits, 


puniſh any treſpaſs done upon the ground, 
ſurrender into the hands of the lord to whoſe 
uſe he pleaſeth, ſatisfying the lord his fine due 
upon the deſcent, and by eſtoppel he may 


prejudice himſelt of his inheritance : for if an 


eſtrange come and ſurrender to the uſe of him 
and his wite before admittance, he ſhall ever 
claim jointly with his wife, and never be taken 


' 25 fole tenant. And the lord may avow upon 


Co..fol.22.0. 


him before admittance for any arrearages of 


rent or other ſervices. And lait of all, upon 


an, actual po al poſſeſſion, there ſhall be paſſefio fra- 
tris before admittance : for if a copyholder in 


| | | fee 
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fee have iffue a ſon and a daughter by one 
venter, and a fon by anotker yenter, and. dieth 
{eifed, and his ſon by the firſt venter entreth 
into the land, and dieth before admittance, the 
daughter ſhall inherit as heir to her brother ; 
and not the ſon by the lecond venter as heir to 
his father. And many tmes the poſſeſſion of 
a guardian or a termor, without an actual en- 
try, or any claim made by the heir, will make 


a poſſefſio fratris : as 1f a copyholder in fee ha- 


ving iflue a fon or a daughter by cne venter, 


and a ſon by another venter, 'by licence of the 
| lord maketh a leale for years, and dieth, and 
the ſon of the firſt venter dieth before the ex-_ 


piration of the term, being neither admitted, 


nor having made any actual entry, or any 
_ claim ; yet this poſſeſſion of the leflee 1s lufici- 


ent, and the reverſion ſhall delcend to the 
daughter of the firſt venter, and not to the fon 
of the ſecond venter. But if the leaſe had 
been determined hving the fon by the firit yen- 
ter, and afterwards he had died before any ac- 
tual entry made, the law would have allen our 
otherwiſe, becauſe there was a time when he 
might have lawfully entered. "Therefore where 
ſome have imagined that nothing ſhouid be in- 
veſted in the heir before admittance, becauſe 


every admittance of an heir upon a delcent 


amounteth to a grant, and ſo may be pleaded ; 


they are in an error : for though it be true, 
that after admittance the heir may in pleading 


alledge this as a grant, and that hath been al- 
lowed, to avoid the inconveniencies that other- 


wile ſhould enſue ; for if the copyholder ſhould 
be driven in pleading to ſhew the firft grant, 


man, 
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man, and fo is not pleadable, or ſince the me- 
mory of man, and then cuſtom fails ; for this 


reaſon the law hath allowed a copyholder in 
pleading to alledge any admittance, as well 
upon a deſcent as upon a ſurrender, as a grant: 


and yet_he may, if he will, alledge the admit- 


Trance © $o his anceſtors as a grant, and_ſhew the 
deſcent to him, and that he entered, and well, 


without any admittance. But the heir cannot 
lead that Fro anceſtor was ſeiſed in fee at the 
will of the lord, by copy of court-roll, of 


A1ſach a manor, according to the cuſtom of the 
manor, and that he died leiſed, and that the 


copyhold deſcended upon him; becauſe in 
truth ſuch an intereit 1s but a particular n- 
terclt at will, in judgment of law, although 


it be deſcendable by cuſtom. 


So that I conclude, that an admittance 1s 
princtpally for the benefit of the lord, to 1in- 


 ritle him to his fine, and not much neceſlary 


for ſtrengthening of the heir's title. 
Then will ſome ſay, it the benefit which 


the heir ſhall receive by the admittance will 


not countervail the charges of the fine, he 
will never come in, and take up his copyhold 
in court, and fo defeat rhe lord of his fine. I 
afſure myſelf, if it were in the election of the 
heir to be admitted or not to be admitted, he 
would be beft contented without admittance ; 
but the cuſtom im every manor is compullory 
in this point : for either upon pain of fortel- 
ture of their copyhold, or of incurring ſome 
| Sag penalty, the heirs of copyholders are 1n- 
orced in every manor to come into court, aud 
be admitted Orang to the cultom, wIcua a 
| 101t 
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ſhort time after notice eiven of their anceſtor*s 
deceale. : 


And thus much of the grant itſelf : a word 


of the things granted. 


SECT. XLII. 


"3 HINGS that lie not in tenure are not 


.. grantable by copy ; as rents, bailiwicks, 
ſtewardſhips, common in groſs, advowlſons in 
orols, and ſuch like; all -which are incorpo- 


rate hereditaments, and therefore no rent can 


iſſue out of them, neither can they be held by 
any manner of ſervice. But an advowlſon ap- 
pendant, a common appendant or a fair ap- 
pendant may paſs by copy, by reaſon of the 
principal thing to which they are appendant : 
and generally what things loever are parcel of 
the manor, and are of perpetuity, may be 
oranted by copy, according to the cuſtom ; 
as underwoods growing upon the manor, being 
things of continuance, (for after they are cut 
they will grow again * ex ftip:tibus) may well 
be granted by copy ; and 1o of herbage or any 
other profit of the manor. And ſometimes of 


the grant of a copyhold things ſhall paſs that 


are ſevered from the manor ; as if the lord of 
a manor grant his manor for years, except. boſ- 
cis et ſubboſcis growing in certain copyhold 
ground, and the leſſee by his ſteward granteth 
a copyhold, within which manor there 1s a cu- 
{tom that every copyholder may take within 
his copyhold woods and underwoods growing 


upon the ground for his neceflary 1tuel ; not- 


* From the roots. 
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withſtanding this exception in the leaſe of the 
manor, the copyholder may cut down woods 
or underwoods according to the cuſtom, tho? 
by exception ſevered from the manor: for 
though the leſſee of the manor, in reſpect of 


che exception, could not meddle with the 
woods or underwoods, and ſo: it might ſeem 


prima facie very probable that the copyholder, 


coming in by the voluntary admittance of the 
leſſee, ſhould have no more authority nor in- 
tereſt than the leſſee himſelf had; yet becauſe 


the copyholder was once in by cuſtom, and ſo. 
his title being grounded upon cuſtom 1s para- 


mount the exception, therefore the exception 
in the leaſe of the manor, though preceding 
the grant of the copyhold, cannot any way 
touch or prejudice the copyholder. And ſo, 
if there be a cuſtom within a manor, that co- 


pyholders have uſed to have common in the 


waſtes of the lord, and the lord granteth away 


his waſtes, and after granteth a copyhold : the 


copyholder ſhall have common : but in al- 
ledging the cuſtom he ſhall not ſay, * 9uod 
infra maner. pred. talis habetur conſuetudo, but 
that till ſuch a time, v:2z. before the ſeverance, 
+ talis habebatur, et toto tempore, Ec. conſue- 
tudo, and then ſhew the ſeverance. If there 
be an incertainty in the things granted, the 
grant 1s not therefore inſufficient ; for by the 
election of him that 1s the firſt agent it may be 
made certain. 


As if I grant by copy twenty loads of haſe! 


Co.4.1.31.2. Or twenty loads of maple, in the cigunctive, 


- That ſuch a cuflom exifls within the aforeſaid manar. | 


+ Such a cuſtom did exiſt, and all the time &c. 
to 
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manor of Dale, there the grantee hath ele&tion 
to make choice of which he pleaſeth, becauſe 
he is to perform the firſt a&t of cutting down 
and taking them : but if I am to cut them 
down, and deliver them to the grantee, then 
have I the election. And obſerve this diffe- 
rence touching this point of election. 

If a grant be made in the disjunctive of two 
annual things and things of continuance; if 
the election belong to the grantor, and hefail- 
eth at the day to make election, yet his election 
1s not determined, but continueth the ſame af- 


ter the day that 1t was before the day: but 
otherwile 1t 1s where things are not annual, but 


are to be performed * aunicd vice tantum, 
Therefore 1f the lord of a manor granteth 
by copy twenty trees growing upon black acre 
or white acre, to be cut down yearly by him- 
ſelf, and to be delivered to the grantee at ſuch 
2a day; though the grantor fail at his day to 
make his ele&ion, yet his election 1s not gone, 
becauſe the things granted are annual : but 
had theſe trees been to be delivered to the 
orantee once only, and not yearly, then by the 
failure of the grantor at the day the election 19 
devolved to the grantee. Fo 


SECT. -XEHE. 


ND thus much of the thing granted : 
42 word of the inſtruments through whoſe 


hands, as through conduit-pipes, the lands are 


gradatim conveyed to the purchaſer. I will 


not ſpeak of thoſe men that are uſed as in- 


{truments by ſpecial cuſtom to preſent in court 


6 * But once. 


H 2 ſurrenders_. 


to be cut down and taken by the grantee in my C0.2:/0/.37.4, 
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ſurrenders taken out of court : Theſe I have 
ſufficiently ſpoken . of already. I will here 
point only at thoſe perſons that, by the gene- 
ral cuſtom of every manor, are employed as 
neceflaryin{truments in cultomary admittances, 
and will curſorily examine the extents of their 
authorities, and the quality of their offices. _ 
The perſons I aim art are thele ; 

1. The Lord, 

2. The Srward. 

3. The Underſteward. 


SECT. XLIV. 


\ HE lrd's authority confifteth chiefly 1 in 

_ theſe things. 

"0 puniſhing offences and miſdemeanors 
Dbabess., within his precincts ; as not per- 
formance of cuſtoms, breach of bylaws, not 


diſcharging of duties, and ſuch like. 


2. In deciding controverſies ariſing about 
the title of copyhold land lying within his 


bounds : and when he ſitteth as judge In court 


to end debates of this nature, he is not tied to 
the ſtrict form of the Common law. for he 1s 
a chancellor in his court, and may redreſs 
matters 1n conſcience upon bill exhibited, 


where the Common law will afford no remedy 


in the ſame kind; as to inſiſt in one familiar 

example. If I ſurrender a copyhold to the ule 
of a ſtranger, upon confidence that, ſuch debts 
being by me diſcharged, he ſhall ſurrender 
back this copyhold ; I upon diſcharge of the 


debts demand a ſurrender. and he refuſeth ; at 


the Common law TI were left remedileſs, this 
being. a bare confidence, and no condinon ; 
but 
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but upon bill exhibited in the lord's court I. 


ſhall be reheved, for the lord upon proof of the 
matter may ſeiſe the copyhold, and readmit me, 
according to the effect of the confidence. 

3. In admitting copyhold. And in this cu- 
ſtomary power of admittance the lord doth 


IOI 


Co. 4. fol. 27. 


ſomewhat outſtrip the ſteward ; for the lord 


may make either admittances upon voluntary 
grants, admittances upon {urrenders, admit- 
rances upon deſcents, in any place where he 
pleaſeth out of the manor, but ſo cannot the 
ſteward : and in giving licence to copyholders 


\ to alien by deed; and in. this point of licence 


the lord's authority doth exceed the ſteward's 
authority. For though ſome are of opinion, 
that 1t 1s both uſual and warrantable for the 
ſteward of a manor, in abſence of his lord, t5 
licenſe a copyholder in full court to alien by 

deed for as many years as he ſhall think good, 
becauſe he 1s judge 1n the court, and beſides 


the entry of 1t 1n the court-roll is in this man- 


ner, * Ad hanc curiam }. S. petit licentiam do- 
mini dimittendi, &c. cui dominus licentiam dat, 
&:. and therefore this licence being granted 
in the lord's name in full court, the lord ſhall 
never enter for a forfeiture, but ſhall ever be 
eſtopped to ſay the contrary, but that he did 
give licence : yet (under reformation be it 


ipoken) I much miſtruſt the truth of this opi- 


nion ; for this power of licenſing copyholders 


to ben by deed 1s not cuſtomary : » for then It. 


were as proper to the {ſteward as to the lord, but 


It is a power of intereſt annexed to the perſon 


* F, S. at this court craves the lord”s le. 2 to demiſe, 


&c. to whom the li: d gives leave, Oc. 
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of the lord in reſpect of his eſtate in the manor, 
and not in any other collateral reſpect : and 
therefore the ſteward having a bare authority 
to execute what the cuſtom of the manor doth 
warrant, withour doubt he cannot viriute offici; 
grant any unwarranrable hcence to alien by 
deed, no more than to commit waſte z for the 
one act as well as the other tendeth to the 
breach of cuſtom, and both of them, without 
a ſufficient allovance, amount to the forfeiture 
of : copyhoid : bur by expreſs words in the 
ſteward's patent, or by ſpecial authority given 
him by the lord, or by ſome particular cuſtom 
warranting the ſame, the ſteward may in court 
lawfully licenſe copyholders to alien as well as 
the lord may, And thus much of the lord. 


SE CT. XLY. 


| FT EWARD is derived from thoſe twa 


words, Stede and Ward; and fo any that 
doth ſupply another's place, or that 1s in any 


_employment deputy to another, may according 


to the true ſenſe of the word be termed a ſtew- 
ard : as the high ſteward of England, becauſe 
the king appointeth him in divers matters to 
exerciſe his place; and ſo the under-ſheriff 
may be termed by the name of the ſheriff's 


ſteward, being his deputy. And how properly 


the lord's ſteward 1s ſo named, any man may 
judge by this, that the whole authority of the 
ſteward is derived from the lord as from the 
head ; and not only fo, but withal he repre- 
ſenteth the lord's perſon 1n many employments: 
for in the lord's abſence he fitteth as judge in 


lies, 
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fies, redreſs injuries, and the like : and far- 
ther, ſome things he performeth in the. lord's 


' name, and not in his own name, for if the 


ſteward admitteth any copyholder, or by ſpe- 
cial authority or particular cuſtom licenſeth a 


_ copyholder to alien, this admittance and li- 


cence ſhall be made in the lord's name, and 
the entry in the court-roll ſhall be, * 9uod do- 


minus per ſeneſcallum admiſit et licenciavit, and 


not that the ſteward did admit or licenſe. 
Therefore ſince the ſteward hath this meaſure 
of authority and confidence committed unto 
him, the lord ſhall do very well to be very 
careful in making choice of his ſteward ; for 


if he be defective in any one of theſe three 


qualities, knowledge, truſt, or diligence, the 
lord may be much prejudiced and damnified : 


_ therefore|| Feta wiſely giveth the lord this coun- 


ſel, + Provideat fibi dominus de Seneſcallo cir- 
cumſpetto et fideli, qui in legibus conſuetudinibus- 


que provincie, et officio Seneſcalcig ſe cognoſcat, 
et jura domini ſui in omnibus tueri affeftet, qui- 


que ballivos domini in ſuis erroribus et. ambigais 


ſciat inftruere et docere, quique egenis parcere, 
et nec prece, vel precio, velit @ tramite juſtitie 


deviare, et perverſe judicare. 


* That the lord admitted and licenſed by the teward. 
[| Lib, 2. cap. 72. p. 159. 
+ The lord ſhould provide himſelf with a circumſped and 
faithful fleward, who is knowing in the laws and cuſtoms 
of the kingdom, and in the office of fleward; ani who will be 
attentive to defend his lord"s rights upon all occafions, and 
who knows how to inſtru and teach the lard's bailiffs when- 
ever they err, or are in any difficulty, and who will be com- 
paſſionate to the poor, and neither by intreaty or bribe, deviate 


from the path of juſtice, and give an unjuſt ſentence. 
H 4 P Theſe 
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Theſe ſtewards for the molt part have pa- 
tents for their offices, yet they may be retained 
by parol ; and this retainer by parol is as ef- 
teftual 1n all points bctore diſcharge, as the 
moſt eflectual inſtuuuon by patent : tor a ſtew- 
ard thus retained miay take ſurrender out of 


Co.4./c1.30.9. court, or make voluntary admittances, or any 


Co 4-/0/.30.9. 


other act incident to the office of a ſteward, as 
well as a ſteward inltituted by patent. But in 
the king's manors a ſteward cannot be retained 
by parol- by the mouth of the auditor or recei- 
ver; but to make the ſteward's authority cur- 
rant, eſpecially to make voluntary admittances, 
it 18 neceflary he have a patent, and then, by 


virtue of his patent, without any ſpecial autho- 


rity or particular cuſtom, he may juſtify the 
making of any voluntary admittance upon eſ- 
cheats or forfeitures, or the doing of any act be- 
longing to this office. But though he may ex 
officio do thoſe things without ſpecial warrant, 


yet duty binds him, before he make any vo- 


luntary admittance, to inform the lord treafu- 


rer of England, the chancellor, and barons of 
the Exchequer, or any of them, for his better 
direction, and the king's better benefit. The 
law 15 not very curious in examining the imper- 
tections of the fRteward's perſon, nor the un- 
lawfulneſs of his authority ; for be he an in- 
fant, Or mou compos mentis, an idiot, or luna- 
tick, an outlaw, or an excommunicate, yet 
what things foever he performeth as incident to 
his place, can never be avoided for any ſuch 
diſability. becauſe he performeth them as a 
judge, or at lealt as cuſtom's inſtrument : and 
tor his authority, though it prove but counter- 
feit it it Came to exact trial, yet if in appear- 


ance , 
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ance or outward ſhew it ſeemeth currant, that 
is ſufficient. As it I grant the ſtewardſhip of 
my manor of Dale by patent, and 1n the pa- 
tentce's ablence a ſtranger by my appointment 
keepeth court, this 15 authentical. If a gramt 
of a ſtewardſhip be made to one, and for * geen 
fault or defect in the grant it is avoidable, 


courts kept by him before the avoidance na | 


ſtand in force ; and whatſoever he did as ſtew- 


ard 1s ever unvoidable. As it a corporation 


retaineth a ſteward by parol, and he keepeth a 
court, puniſheth offences, decideth controver- 
ſites, taketh ſurrenders, maketh admittances 
either upon ſurrenders or deſcents ; rheſe aCts 
being judicial ſhall ever ſtand for currant, 
though his authority be erounded upon a 
wrong foundation, for a corporation cannot 1n- 


ſtitute any ſuch officer without writing. And 


ſo if the king's auditor or receiver retain 2 


ſteward by parol, he may lawfully execute Gs 


qudicial aft ; but things which he performeth 
as cuſtom's inſtrument; nor as judge, ſuch as 
are voluntary admitrances, ' neither in the re- 
tainer by the corporation, not in this retai- 
ner by the king's officers, ſhall any whit 
bind : but if a ſtranger, without the appoint- 
' ment of the lord, or conſent of the right ſtew- 
ard, or without any colour of authority, will 
of his own head come into a manor and keep 


a court; it ſeemeth that the performance of . 
any judicial duty, or the executing of any act 


whatſoever, will not be warranted, eſpecially 
if the court be kept without warning given to 
the bailiff by precept, according to the cuſtom. 


The office of a ſteward may be forfeit three 
manners of ways. 


1. By 
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1. By Abuſer. 
2, By Nonuper. 
3. By Refuſer. 

1. By Abujſer. Ls if the ſteward burn the 
gourt-rolls, or if he taketh a bribe to wink at 
any offence, or uſe partiality in any cauſe de- 
pending before him ; theſe and the like abu- 
ſes will make him fubject to a forfeiture. 

2, By Nonuſer. As 1f the ſteward by his 
patent being tied to keep court at certain times 
of the year, without requeſt to be made by the 
lord, faileth, and by his failure the lord receive 
any prejudice, this 1s a forfeiture. But if the 
lord be not damanified, then this nonuſer is no 
forfeiture. As if a parker attends not for the 
ſpace of three or four days, and no prejudice 
or damage happeneth in the interim, this is no 


forfeiture. And in offices which concern the. 


adminiſtration of juſtice, or the common- 


wealth, the law 1s more ſtrict than in theſe ot- 


fices which concern private men : for where an 
officer ex officio, or of neceſſity, ought to at- 


tend for the adminiſtration of juſtice, or for 


the good of the commonwealth, there non-uſer 
or non-attender in court is forfeiture, though 
this be prejudicial to no man ; as the office of 
the chamberlain in the 7 Exchequer, aprotonotary, 
clerk of the warrants, exigenter, filazer, or 
the like in the common pleas ; becauſe the at- 
tendance of theſe and the like officers is of ne- 


_ ceſlity for the adminiſtration of juſtice : ſo the 


attendance of the clerk of the market 1s of ne- 


 reſſity for the good of the commonwealth, and 


ſo 1s holding of the ſheriff's tourn, Ec. 
By Refuſer the office of a ſteward may be 


os forfeited : If the ſteward tied by his pa- | 


tent 
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tent to keep court upon a demand or requeſt to 
be made by the lord, if the lord demandeth or 
requeſteth him to keep a court, and he faileth ; 
this 18 a forfeiture, though the lord be thereby. 


nothing damnified. And thus much of the 
ſteward, bh 


SE CT: XEVI-- 


*HE underſteward is the ſteward's depu- 

ty, and ſometimes appointed by writing, 
ſometimes by parol : and the extent of his au- 
thority 1s as great as the ſteward's own autho - 


rity, and his office conſiſteth in performance of 


the {elf-fame duties that the high ſteward him- 
ſelf is to perform: only in this point the power 
of the ſteward goeth: beyond the power of the 
underiteward ; that the ſteward can make an 
admittance out of court, and it ſhall ſtand 
good, if entry. be made in the court-roll, that 
he that 18 admitted hath paid his fine and hath 


done fealty ; but the underſteward, though he 


may take a ſurrender out of the court, yet he 
cannot make any admittance out of court, 
without ſpecial authority or particular cuſtom. 
Some have thought that an underſteward 
may be made without ſpecial words in the ſtew- 
ard's patent authorizing him to make a depu- 
ty; but ſurely, ſince it is an office of know- 
| ledge, truſt and diſcretion, 1t cannot, unleſs it 
be in caſes of neceflity. As if an office of 
ſtewardſhip deſcend unto an infant, he may, 
make a deputy, becauſe the law preſumeth he 
is himſelf uncapable to execute it. So if it be 
granted to an earl, in reſpect of the exility of 
| the office in a baſe court, and of the dignity "al 
1 1G 
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the perſon, who 15 * prepoitus comitatiis, and 
had in ancient time the charge and cuſtody of 
the whole ſhire, whole attendance the law in-Þ 
tendeth to be molt neceſtary upon the King and bt 
the commonwealth : theretore 1t is implied | in 
law, for the conveniency, that he may make aÞ 
deputy, for whom he ought to anſwer. This Þ 


i3 one obſervation touching underitewards : In 


 admutances made by underftewards, as well 


as in admittances made by the ſtewards them- 
ſelves, it 1s good order to expreſs in the copy 
and in the court-ro!l the name of the under- 
ſteward or the iteward; becaule in pieading 
any adinittance a man muit fay that he was ad- 
mitted by ſuch a one underfteward or ſteward, 
naming his name, And this ſhall tuffice rouch- 
Ing the manner and means of granting Ccopy- 
holds. Suffer me now in the fourth place to 

oint at the ſeveral eitates of copyholders, to- 
gether with their ſeveral qualities incident to 
their ſeveral eſtates. 


SEC 4 XLVIL 
Af FL; > INRD whatſoever may be reduced 
| to one of thele three heads : 


Inneritance, 
2. Frank-tenant, 
3. Chattels. 


All inberitances are of two forts ; either fee- 


fimples, or fee-tails. 


Of fee-/emples ſome are determinable, ſome 
are undeterminable. 


* Warden of the county, 
3 Deter- 
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Determinable, as where land is given to a 


© man and his heirs for fo long time as PaulPs 


Undeterminable, as where land is given to 4 


man and his heirs without farther limitation. 


Of fee-tails fome are general, lome are ſpe- 
cial. 

General, as where land 1s given to a man and 
the heirs of his body, or heirs males or females 
of his body. 

Special, as where land 1s given to a man and 
the heirs, males or temales, which he ſhall be- 
cet of ſuch a woman. 


All frank-tenonts are of two ſorts; either 


created by the act of the party, or by the act of 
the law. 

Of frank-tenants created by the act of the 

party, ſome are determinable by death, ſome 
by collateral means. 

By death, as eſtates granted, during the life 
of the grantor, of the grantee, or of a ſtranger. 

By collateral means, as eſtates granted 
* quamdiu fuerit innupta; to a widow, F quam- 
diu remanſerit vidua ;, or to a miniſter, Þ quam- 
din ſacerdotium exercuerit. 

Of frank-tenants created by the act of the 
law, ſome are frank-tenants fmpliciter, ſome 
ſecundimm quid. Simpliciter, as the eſtates of a 
tenant in dower, of a tenant by the courteſy, 
of an occupant, a tenant in tail after poſſibi- 
lity of 1ſſue extin&t. 'Secundiym quid, as the 
eſtates of a tenant by ſtatute merchant, ſtatute 


* As long as ſhe ſtall be unmarried. 
Þ+ 4s ling as ſhe foall remain a widow, | 
ÞT 4s long as he ſhall exerciſe the office of a prieſt. 


{taple, 
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ſtaple, and elegit ; who though they are to have Þ* 
the land but for fo many years as will give a Þ 
plenary fatisfaction to their debts, yet by the 
ſtatute of Weſtminſter 2. they may maintain Þ- 


an aſfſiſe, which no other tenant having but a 
chattel can have. _ 

All chattels are either certain, or incertain, 
Of chattels certain, ſome are in themſelves cer- 
tain, ſome are made certain by relation to a 


certainty. Certain in themſelves, as where 


lands are granted for 20, 3o, or 40 years, 
Certain by relation to a certainty, as where 
land is granted for ſo many years as F. S. hath 
acres of land. 

Of incertain chattels, ſome are incertain in 
their commencement, ſome Incertain in their 
determination. 


In their commencement ; as where a &UAr- 


dian hath an eſtate during the minority of a 


heir. 


All theſe eſtates, either by the general or by 
the particular cuſtoms of manors, are of copy- 
holds as well as of freeholds : in what manner 
loever an eſtate in fee-{1mple 1s warranted by 
the cuſtom, moſt inferior eſtates are by impli- 
cation hkewiſe warranted. All frank-tenants 
created by the act of the party, the eſtate of an 
occupant, and all chattels whatſoever, with- 
out any other particular cuſtorn, are hereby 
warranted. 

But the law is otherwiſe of eſtates in dower, 
by the courteſy, by ſtatute merchant, ſtatute 


ſtaple, or elegit : for as long as ſuch a copy- 


hold, by the cuſtom of the manor grantable in 


tee-fimple, continueth in the copyholder” 'V 


hands, 1t is not liable to any of theſe eſtates ; 
but 
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@ bur if once it cometh to the lord by eſcheat, 
4 7 forfeiture, or by other means, ſo long as it re- 
© maineth reunited to the manor, it is in the na- 
” ture of a freehold, and ſhall be ſubject to the 
* charges and incumbrances as land at the Com- 
mon law. And howſoever by implication theſe 

* eſtates are not allowed in copyholds continuing 
| in the copyhold poſſeſſion ; yet by particular 
=> cuſtom the wife may be tenant in dower, the 
” huſband tenant by the curteſy, a ſtranger te- 
E nant by ſtatute merchant, ſtatute ſtaple, or ele- 
| git, of acopyhold, reſting i in the copyhold, as 
” well as if it reſted in the lord. Whether an 
| «tate-tail, or an eſtate-tail after poſſibility of 
- iſſue extinQ, which hath a neceſſary depending 
| upon an eſtate-tail, may by any particular cul- 
- tom be allowed, that I may diſpute, but can- 
” not determine ; for it is vexata quaſftio, much 
controverted, but nothing concluded. 1 wil 
briefly touch the reaſons alledged on both ſides. 
They which are againſt the validity of intails 
by ſpecial cuſtom do chiefly urge theſe two 
| reaſons : that no eftates-tail were before the 
| ſtat. de donis conditionalibus, but all inheritances 
| were fees conditional ; and the ſtatute being 
made 13 E. 1. which is within the memory of 
man, it cannot be that any ſpecial cuſtoms 
have my commencement ſince the ſtatute; for 
then a cuſtom might begin within time of me- 
mory, which 1s altogether repugnant to the 
rules of cuſtom. 

Two great inconveniencies would enſue if a 
copyholder might be intailed by ſpecial cuſtom, 
| becauſe neither fine nor common recove: ry can 
| barit; ſo that he hath ſuch an eftate, that he 
| cannot of himſelf, without the aflent of the 

lord 


IT2 


The Compleat Copyholder. 


lord, diſpoſe of it either for the payment of 
his debts, for the advancement of his wife, or 
preferment of his younger 1ons. 


S.E CT. XLVIHL.:. 
T H E main reaſons inſiſted upon in de- 


fence of intailing copyholds are theſe. 
1. In divers manors they have been from 


time to time not only reputed as tenants 1n 


tail, bat in every man's mouth termed by that 
name. 

2. A formedon in the deſcender lieth of a 
copyholder, which writ none can bring but te- 
nant 1n tail. | 

23. A remainder limited upon ſuch an eſtate 
in ſuch manors hath been allowed, and there- 
fore 15 no fee conditional; for upon a fee, whe- 
ther abſolute or conditional, a render can by 
no means depend. 
| 4. It is a common uſage there by a recovery 


_ to dock intails of copyhold, or to defeat theſe 


eſtates by preſentment that the copyholder 


hath committed a forfeiture, and ſo the lord 


to ſeiſe, and then to ſurrender it to the purcha- | 
ſer : and therefore there is not that inconve- 
nience which 1s ſuppoſed in the copyhold, {c- 
licet, want of power to diſpoſe of ſuch an eſtate 
without the lord's conſent: 

5. Much inconvenience would depend upon 


this, if copyholds might not be intailed ; for 


it would tend to the ſubverſion and deſtruction 
of many mens eſtates, which from time to 
time they have enjoyed without contradiction : 
and therefore for the quiet of the common- 

_ wealth 


The Compleat Copyholder. 
wealth, how neceſlary it is that copyholds ſhould 


be intailed, let any man judge. 

Thus much of the ſeveral eſtates of the co- 
pyhold : a word of their ſeveral quaiities inci- | 
dent to leyeral eſtates, 


SE CT. XLIX. 


7 HAT quilitics {oever are neceſlarily 
incident to <ftlates at the Common law, 
are incident to eſtates by cuſtom. In illu!'ra- 
ting this I will confine mylelf to the ciicuſſing 
of theſe two points. 
1. What words will create copyholds of in- 
heritance, and what copyholds ot trank-tenant. 
2. How copyholds ot inheritance ſhall de- 
ſcend. 
| Touching their creation, copyholds of inhe- Co. 4. fil. 29. 
ritance and. copyholds of frank-tenement are _—_ 
created by the lame words that inheritance and 
frank-tenement art the Common law are crea- 
ted by. 
If a copyhold be granted to a man and to his 
heirs males, or heirs temales; it to a man * ef 
ſanguini ſuo hereditabili ;, if to a dean and chap- 
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ter, or tO a mayor and commonalty, without b 
any expreſs eſtate, or without a limitation of '2 
ſome inferior eſtate : in all theſe grants a per- 4 
fect eſtate in fee paſſeth. 3 
And fo peradventure if I ſurrender a copy- 3 
hold to a man and his heirs, and he, reciting 3 
this eſtate, reſurrendereth in the ſame man- 4 


ner to me that I ſurrendered to him, not 
making any mention of my heir ; yet this rec1- 
tal ſeemeth ſufficient to paſs a _ tee-ſimple. 


* And to his inheritable bloed.. 
I 90 
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The Compleat Copyholder. 
So if I ſurrender unto you as large an eftate 


as F. S. hath in his manor of D. and he hath 
» Ke-dinplo | in his manor ; 1t 1s ſomewhat pro- 


| bable thar an eftate in fee-ſimple ſhould paſs, 


by reaſon of his relation, without the word heirs. 
If a copyhold be ſurrendered to a man * ef 


ſemini ſuo hereditabili ae corpore ,, or to a man 


+ et heredibus ex 1Þſo procreatis, or to a man 1n 
frank-marriage with his wife y in theſe grants 
an eſtate-tail paſſeth m the firſt without the 


word heirs, in the ſecond without the word 


body, 1n the third without either. 
If the king by his ſteward granteth a copy- 


hold to a man and to his heirs-males, . or heirs- 
| females; no fee-ſimple pafſeth, becaufe the 


lord never intended to pals fuch an eſtate. 


If a copyhold be granted to an abbot and 


to his heirs, an eſtate for life only pafſeth. 

So if 1 grant a copyhold to a man in fee- 
ſimple Þ ac /anguin; ſuo in perpetuum, or F ſibi et 
aſſign. ſuis in perpetuum ; yet the word heirs wan- 
ting, no greater eſtate than for life paſſeth. 

The ſame law 1s, if a copyhold be granted 
to a man and to his heirs as long as 7. S. ſhall 


_ hve; this is only an-eſtate ** par autre vie, and 


a render limited upon this eſtate 18 good. 
But if a copyhold be granted to a man and 


to his heirs as long as ſuch a tree ſhall grow in 


ſuch a ground; this is a good fee, and a ren- 
der limited upon 1t 1s void. 


wo And t to the inheritable ſeed of his body. 
+ And to the heirs begotten by him. 
'Þt And to his blood for ever. 


FS To him and his afſigns for ever. 
** For another's life, 
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The Compleat Copyholder. Its 


If a copyhold be granted to F. S. and F. N. is 
+ et Fas,” "any they are joint-tenants for life , q 
and no inheritance paſſeth unto either, becauſe i 
of the uncertainty for want of this word Þ /wis : i 
but if a copyhold be granted to F. S. only Þ et | 
heredibus, a good Ann: as paſſeth thou 
the word Þ ſuis. ij 

Tf a copyhold be granted to a man + et he- be 
redibus, an eftate-tail doth not pals, tor want | 
of the words $ de corpore. And if a copyhold b- 
be granted to a man ** ef liberis aut pueris ſuis 'J 
de corpore ; an eftate-tail doth not paſs, for A 
want of this word heirs : for what eſtates ſoever p 
are intails ſince the ſtatute | de donis conditio- ; 
yalibus were fee-ſimples conditional ; but this | * 
could be no fee-fimple conditional before the ; 
ftatute, without the word heirs, and therefore A 
no intail ſince the ſtatute. And for the ſame 
reaſon, if a copyhold be granted to a man and 
to the iflues males of his body, an eſtate for 
life only paſſeth. 

If a copyhold begranted to a man, without 
expreſſing any certain eſtate by implication of 
law, an eſtate for life only paſſeth: and if I 
grant a copyhold to three FF habendum ſucce/- 
froe, they are joint-tenants, unleſs by ſpecial 
cuſtom the word ſuccefrvly make their eſtates 
ſeveral. Thus much touching the creation of 
copyhold eftates. 
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S'E CT :L, 


H E deſcents of copyhold of lll 

are guided and directed by the rules of 
the Common law, as well as the creation of 
copyhold eſtates. 

It a copyholder in fee- ſimple, having iſſue a 
ſon and a daughter by one venter, and a fon 
by another venter dieth, and the ſon by the 
firſt venter entereth and dieth, the land ſhall 
deſcend to the daughter ; * Quia Ppoſſeſſio fratris 


de feodo femplici facit ſorarem eſſe heredem. 


Bur if a copyholder in tail have iffue a ſon 
and a daughter by one venter, and a ſon by an- 
other venter, and dieth, and the ſon by the 
firſt venter entereth and dieth ; the ſon of the 
ſecond venter ſhall inherit. 

If a man have iſſue a ſon and a daughter by 
one venter, and a fon by another venter; the 
eldeſt ſon purchaſeth a copyhold in fee, and di- 
eth without 1fJue ; the daughter ſhall have the 
land, not the younger ſon, becauſe he is but of 
the half blood to the other, 

If a man hath a copyhold by deſcent from 
his mother's ſide, if he die without ifſue, the 
land ſhall &o to the heirs of the mother's ſide, 
and ſhall rather eſcheat than go the heirs of the 
father's fide : but if I purchaſe a copyhold, and 
die without iſſue, the land ſhall go to the heirs 
of my father's ſide ; but if I have no heirs of 
my father's ſide, it ſhall go to the heirs of my 
mother's ide, rather than eſchear. 


* Becauſe the brother's pofſeffion of a fee-fimple, makes 
the ſiſter heir, oþ Bk 


If 


aa a IST ooo Lim! AG xo ns Ws SAR -5 
4 Ty TO - (on rag EN CE v2; En «Wo 
G 8 AO 8 Pans i; I 5 


23s Coon hg Ce Se 
CES 4% 0 EPO TIONS So Ms obs, 

£ 4 ack tg $IG 
Os DT arts if IE PER re, My 4 


, Noe ne an ed ot ae ned 8 Ps 
ns oo ee EE 
ne BIA BANE aa Ml Note HTN 


The Compleat Copyholder. TI7 


If there be father, uncle and fon, and the 
fon purchaſeth a copyhold in fee, and* dieth 
without iſſue ; the uncle ſhail inherit, and not 
the father, becauſe an inheritance may lineally 
deſcend, but not aſcend. 
It there be three brothers, and the middle 
brother purchaſeth a copyhold in fee, and di- 
_ eth without iſſue; the eldeſt ſhall inherit, be- 
cauſe the worthieſt of blood. | 
If there be two coparceners or two tenants 
1n common of a copyhold, and one dicth ha- 
ving iſſue ; the iſſue ſhall inherit, and not the 
_ other by the ſurvivorſhip : but otherwiſe it is 
of two joint-tenants. Should I give way to 
my pen, and write of this theme till I wanted 
matter to write on, I ſhould make a large vo-_ 
lume in dilating this one point ; therefore I 
will contract myſelf, intreating you to ſupply 
by your private cogitations what I have either 
willingly or unwittingly paſſed over in ſilence, 
only take this caveat by the way. | 
Though all qualities neceflarily incident - 4 
eſtates at the Common law are likewiſe inci- 
dent to copyhold eſtates ; yet the law 1s not Co.4.f4/.22.9. 
ſo of collateral qualities without ſpecial cuſtom ; | 
and therefore a copyhold fhall be no ailets to y 
the heir. 
A deſcent of a copyhold ſhall not toll an en- 
try. A ſurrender made by tenant in tall (ad- 
mit a copyhold may be intailed) or by a baron 
of a copyhold, which he hath in right of his 
wite, ſhall make no diſcontinuance ; ; becauſe 
theſe are collateral qualities, a and not neceſſarily 
incident. | 
Thus: much of the ſeveral eſtates of COpy- 
hokds, together with their ſeveral qualities in- 
Eey 3 Cident. 
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The Compleat Copybolder. 


cident to their ſeveral eſtates; I come now in 


the fifth place to examine how copyholders are 
to implead and be impleaded. 


SECT, LI, 


COPYHOLDER cannot in any 

) action real, or that ſavoureth of the real- 
ty, or hath a dependance upon the realty, im- 
plead or be impleaded in any other court but 
the lord's court for or concerning his copy- 
hold : but in ations that are meerly perſonal 


he may ſue or be ſued at the Common law. 


If a copyholder be ouſted of his copyhold 
by a ſtranger, he cannot implead him by the 
king's writ, but by plaint in the lord's court, 


and ſhall make proteſtation to proſecute the 


ſait in the nature of an aſliſe of novel diſleiſin, 
of an afliſe of mortdanceſtor, of a formedon 


1n the deſcender, reverſer, or remainder, or 
the nature of any other writ, as his cauſe ſhall 


require, and ſhall put in Pleg. de proſequend”. 
If a copyholder be ouſted by the lord, he 
cannot maintain an aſliſe at the Common law, 


becauſe he wanteth a frank-tenant ; but he 


may have an action of treſpaſs againſt him at 
the Common law : for it is againſt reaſon, that. 
the lord ſhould be judge where he hinwelf is a 
arty. | | 

F If in a plaint in the lord's court touching 
the title of a copyholder, the lord giveth falle 
judgment, he cannot maintain a writ of falſe 
judgment; for then he ſhould be reſtored to a 
frank-tenant, where he loſt none. | 

No copyholder of baſe tenure' in ancient 
demeſne can maintain a writ of Droit cloſe, or 


4 Writ 
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2 writ of Monſtraverunt : but tenants of frank- 
tenure in ancient demeſne can. 

A copyholder that may cut down timber- 
trees by cuſtom, by licence of the lord maketh 
a leaſe for years, the leflee cutteth down trees ; 
the copyholder ſhall not have a writ of waſte, 
but ſhall ſue at the lord's court to puniſh this 
waſte. EY 

If a feme dowable by cuſtom of a copyhold 
by plaint in the lord's court recovereth dower 
and damages, no action of debt lieth at the 
Common law for theſe damages, becauſe the 
action, though it be in itſelf perſonal, yet ir 
dependeth upon the realty. _ 

If a copyholder maketh a leaſe by copy for 
years, or by deed with licence, an action of 
debt lieth for the rent reſerved upan either 
leaſe at the Common law : but I much doubt 
whether he can ayow for the rent either in the 
one or in the other, any more than Cefluy que 
#ſe, before the ſtatute 27 H. 8. cap. 10. could 
avow for the rent reſerved by him upon a leaſe 
for years, and yet he could maintain an a&tion 
of debt for ſuch a rent, becauſe an a&ion of 
debt is grounded upon the contract. 

If a ftranger cut down trees growing in the 
copyhold ground, an action of treſpats Jieth 
at the Common law againſt him : 1o doth it 
againſt the lord, where he cutteth them down 
when by cuſtom they belong to the tenant ; 
becauſe this 1s a mere perſonal action, and da- 
mages only are to be recovered. 

And if a copyholder without Iicence ma- 
keth a leaſe for one year, or with licence ma- 
| keth a leaſe for many years, and the leſſee be 
ejected ; hc ſhall not ſue in the lord's court by 


I 4 _ plaint, 
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The C ompleat Copybolder. 


plaint, but ſhall have an eje#o firme at the 
Common law, becauſe he hath not a cuſto- 
mary eitate by copy, but a warrantable eſtate 
by the rules of the Common law. Thus 


much of the manor how copyholders are to 
implead and be wmpleaded. 


S& Ci. Lih 
|| COME. now, in the ſixth place, to ſhew 


under what ſtatutes copyholders are com- 
prehended. Ly. 12jders are comprehended 
under ſtatute, ei: by expreſs limitation in 
preciie words, Or '5y a ſecret implication upon 


gen eral wor 3s, 


By expreſs limitation in preciſe words : As 


- by the :tarute of 1 R. 3. cap. 4. it is expreſly 


provided, that a copyholder, having copyhold 
land to the vear;y value of twenty- -ſix ſhillings 
an«l ſix pea-e above all charges, may be im- 


panelled upon a jury as well as he that hath 


twenty ſhillings per annum of freehold land. 
So by the Htarute of 1 F. 6. cap. 14. It 1s 


 expreſly provided, that upon the diſſolution of 


abbies and monaſteries copyholds ſhould con- 


tinue as they did before the ſtatute, and ſhould 
fall into the king's hands. 


So by the ſtatute of 2 F. 6, cap. 8. it is ex- 
preſly provided, that the intereſt of a copyhold 
ſhould be preſerved, notwithſtanding it be not 
found by office gfter the deceaſe of the king's 


tenant. | | 
So by the ſtatute of 1 Mar. c29. 12. 1t 1s 
expreſly provided, that if any copyholder be- 
ing yeoman, artificer, huſbandman, or labou- 
rer, and being of the age of eighteen or more, 
; 3h under 
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# under the age of ſixty, not fick, impotent, 
| lame, maimed, nor having any other juſt-or 
* reaſonable cauſe of excuſe, upon requeſt made 
& by any man 1n authority, refuſeth to aid Ju- 
# ſtices in ſuppreſſing of riotous perſons ; that 
* then immediately he ſhall forfeit his copyhold 
Z to the lord of whom it 1s held Vo the co- 
E pyholder's natural life. 

| So by the ſtatute of 5 Eliz. cop. 14. it is 
) expreſly provided, that the forging of a court- 
| roll, to the intent to defraud a copyholder, 
E ſhall be as well puniſhable as the forging any 
| other charter, deed, or writing ſealed, where- 
by to defeat a copy holder or frecholder. 

So by the ſtatute of 13 Zliz. cap. 7. it is 
expreſly provided, that the copyhold land as 
well as the frethold land of a bankrupt ſhall 
be ſold for the ſatisfying cf the creditor. 

So by the ſtatute of 14 Eliz. cap. 6. it 1s 
expreſly provided, that if any of the queen's 
ſubjects goeth beyond the ſeas without licence, 
that then the queen ſhall not only take the or- 
dinary profits of the fugitives copyhold land 
as they ariſe, but ſhall ler, ſet, and make grants 
by copy, and uſual woodfales, and other 
things, to all intents and purpoſes as a tenant 
* pro term. durante vita may do. 

 Soby the ſtatute of 35 Ez. cap. 2. 1t 15 ex- 
preſly provided, that if any perſon or perſons 
being convicted of recuſancy repair not home 
to their uſual place of abode, not removing 
from thence above five alles diſtance, that 
then any perſon or perſons thus offending ſhall 
not only forfeit their freehold land to the 


* For term of bis life may des | 
| QUCC nt, 
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queen, but withal their copyhold land to the 
lord or lords of whom it is holden, 
Thus have I ſhewed in brief under what ſta. 


tutes copyholders.are comprehended by expreſ; Þ 


I:mitation 1n preciſe words. Now I will they 
you as briefly as I can under what ſtatutes they 


are comprehended by ſecret implication upon 


general words. 


SECT. LI. 


GO M E hold that all ſtatutes that ſpeak 


generally of tenants extend to tenants by 
copy : but it 1s much to be feared that we ſhall 


wander from the truth, if we give credit to 
this conceit ; 


for if we peruſe 4 he Ttatutes, we 
ſhall meet with an infinite numDer of them that 
ſpeak generally of tenants and yet touch not te- 
nants by copy : wherefore not giving way to 
this opinion, as being erroneous, I will {et 
you down an infallible rule, which will truly 
direct you in the expoſition of the general 
words in ſtatutes ; and that is thus. 

When an at&t in parhament altereth the ſer- 
vice, tenure or intereſt of the land, or other 
thing in prejudice of the lord, or of the cuſtom 
of the manor, or in prejudice of the tenant, 
there the general words of ſuch an act in par- 
liament extend not to the copyhold ; but when 
an act 1s generally made for the good of the 
commonwealth, and no prejudice may accrue 
by reaſon of the alteration of any intereſt, ſer- 


vice, tenure or cuſtom of the manor, there 


uſually copyholds are within the general pur- 
view of ſuch acts. 
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The ſtatute of Weſtm. 2. cap. 1. of intails 
extendeth not to copyholds, becauſe it would 
be prejudicial to the lord ; for by this means 
the tenure 1s altered : for the donee in tail, 
without any ſpecial reſervation, ought to hold 
of the donor by the ſame ſervice that the donor 
holdeth ayer. Beſides, the words of the ſta- 
tute are, Quod voluntas donator. in charta do- 
mini ſut manifeſt? expreſſa de cetero obſervetur , 
which proveth, that the intent of the ſtatute 
was that no hereditament ſhould be intailed 
within this ſtatute, but ſuch an one as either 
was given, 0r at leaſt may be given, by charter 
of deed ; but copyholds are no ſuch heredita- 
ments, and therefore not within the body of 
the act. Yet 1s 1s holden, that cuſtom with 
the cooperation of the ſtatute will make an 
eſtate-tail. | | 

_ The ſtatute of * Y/. 2. cap. 20. which g1- 
veth the Elzgit, extendeth not to copyhold, be- 
cauſe 1t would be prejudicial to the lord, and 
a breach of the cuſtom, that any ſtranger ſhould 
have intereſt 1n the lands holden by copy, with- 
out the admittance and ordinary allowance of 
the lord. | 

The ſtatute of 16 R. 2. cap. 5. which ma- 
keth it a forfeiture of lands, tenements and 
hereditaments to the purchaſor of excommu- 
nication, bulls, &c. in the court of Rome 
againſt the king, &c. extendeth not to copy- 


Z hold z becauſe 1t would be prejudicial to the 


* Sav. G67. pl. 133. Rol. Abr. 888. Cro. Car. 44- 
Hardr. 433. Old Benl. 163. 3 Co. Rep. 9. 6 Vin. Abr, 
169. pl. 4. 3 Read. Stat. Law 123. 2Ioft. 396. Gilb. 
Ten. 185, -Suppl. to Cooke's Cowpl. Copyhold. 103. 
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lord to have the king ſo far intereſted in his 

copyhold without his conſent. Tn 
The ſtatute of 2 H. 5. cap. 7. of hereticks 

extends not to copyholds : for though the lord 


_ of a manor 1s yearly to receive a benefit, in 


having the lands after the year and the day for: 
feited unto him ; yet becauſe the king 1s a 
ſharer in this forfeiture, therefore lands by co- 
py are not comprehended under the general 
words : beſides, the ſtatute ſpeaketh of the 
king's having * annum, diem et vaſium of theſe 


| lands forteited for hereſy, as in lands forfeited 


for felony ; whereby it appeareth that the mea- 
ning of the ſtatute 1s, that ſuch lands only 
ſhould be forfeited in which the king by the 
ordinary . courſe of the law ſhould have * ar- 
num, diem et vaſtum, if the tenant of them had 
committed telony ; but ſuch lands are nor 
lands by copy, for if a copyholder committeth 


felony, his copyhold is preſently forfeited to 


the Lord. Therefore copyholds are out of the 
general purview of this ſtatute, 


SECT. Iv; 


| & HE. ſtatute of 27 H.8. cap. 10. of uſes 


toucheth not copyholds, becauſe the 
tranſmutation of poſſeſſion by the ſole opera- 
tion of the ſtatute, without allowance of the 
lord or the agreement of the tenant, would 
tend to the prejudice both of the lord and of 


the tenant: and the branch of the ſame ſtatute 


which ſpeaketh of jointures toucheth not co- 
pyholds, becauſe dowers of copyholis are wat 


* The year, day, and waſte. 
| ranted 
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T ranted by ſpecial cuſtom only, and not by the 
Z Common law, or by the general cuſtom. 

S The ſtatuteof 31 7. 8. cap. 1. and g2 1:8. 
E cap. 32. by which joint-tenants and tenants in 
common are compellable to make partition by 
& a writ * de partitione facienda, as copartners at 
E the Common law, touch not copyholds ; be- 
E cauſe this alteration of the tenure without the 
& lord's conſent may found to the prejudice of 
E the lord. 


The ſtatute of 32 71. 8. cap. 28. which con-./- 


E firmeth leaſes for 21 years or three lives made / 
E by tenants 1n tail, or by the huſband and wite 
E of the lands of the wife, toucheth not copy- 
| hold : for the ſtatute ſpeaketh of leaſes made 
_ by deed only , fo that the intent of the ſtatute 
| is to warrant the leaſing of ſuch lands only as 
are grantable by deed, but ſuch are not copy- 
hold lands : for though they may by licence of 


the lord be demiſed by indenture, yet in their 


| own name they are demiſable only by copy, 
| and therefore out of the general purview of the 
ſtatute. For the ſame reaſon the {ame ſtatute 
cap. 34. which giveth an entry to the grantee 
of a reverſion upon the breach of a condition 


by the particular tenant, toucheth not co- 
pyholds. 


SECT, LY. 


THE ſtatute of 17 E. 2. cap. 10. which 
giveth the wardſhips of idiots land unto 
the king, toucheth not the idiots copyhold; for 
thereby! great prejudice would accrue to the 
or 


* Por making partition, 


But 
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the three ſeveral branches of the fame itatute, Þ 
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But the ſtatute of Merton, cap. 1. which 
giverh damages to a feme upon a recovery in 
a writ of dower, where the baron dieth ſeiſed, Þ 
extendeth to copyhold. _ 

So that the ſtatute of Yeſim. 2. cap. g. a 


x. the one, which giveth the cu! 77 vita upon © 
a diſcontinuance made by the baron, 2. the ſe. 
cond, which giveth the receit unto the feme 
_ upon the baron's refuſal to defend the wife's 
title, 3. and the third, which giveth a quod ej 
deforceat to particular tenants, extends to co- 
pyhold. 

So that the ſtatute of 31 H.8. cap. 13. of 
Monaſter. which provideth for the avoidance 
of doubling of eſtates, and the ſtarute 32 H, 
8. cap. 9. aoainſt champerty, and buying of li. 
tigious titles, and cap. 28. which giveth an en- 
try in lieu of a c#i in vita, extend all to copy- 
holds ; becauſe theſe ftatutes are beneficial to | 
the commonwealth, and not at all prejudicial [W J 
to the lord in the alteration of tenure, eſtate, 
ſervice, &c. Y 

So the ftatute of 4 H. 7. cap. 24. of fines I ? 
extendeth to copyholds ; for if a copyholder 
be difleifed, and the differlor levieth a fine 
with proclamations, and five years paſs with- 
out any claim made, this 1s a bar both to the 
lord and to the copyholder. 

So if a copyholder make a feoffment in fee, 
and the feoffee levieth a fine with proclama- 
_ tion, and five years paſs, the lord 1s barred : 
but if. a copyholder levy a fine, and five years 
- paſs, the lord 1s not barred, for the fine levied, 
the copyhold, having no frank- -tenant, 1s ut- 
terly void, And whereas it has been done 

Tnat 


E any lands or tenements. In ſome manors fines 
| are certain, in ſome incertain. 
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IT that this ftatute ſhould not extend to copy- 
1 ÞT hold, bur the lord ſhould hereby receive grand 


prejudice z for he ſhould not oily loſe the 


© fines upon ahenationhs or defcents, and the be- 
EZ nefit of forfeiture, but ſhould withal be in ha- 
7 zard to be barred of his frank-tenant and in- 
7 heritance : To that I anſwer; if the lord re- 
£2 ceive any ſuch prejudice, it is through his own 
2 default, for not making claim, for in regard of 
PZ the privity in eſtate that is between him and 
EZ the copyholder he may make claim as well as 
EZ the copyholder himſelf : * Er vigilantibus now 
 dormientibus jura ſubveniunt. 


Thus have I ſhewed under what ſtatutes co- 
pyholds ate comprehended, I come now in the 


& feventh- place to ſpeak of Fines. 


SECT. LVI. 
FI N E is a ſum of money paid to the 


' Jord of the manor for an income into 


By ſpecial cuſtom copyholders a are to pay 
fines upon licences granted unto them to de- 
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miſe by indenture ; but by general cuſtom they 


| are to pay fines only upon admittances. 


If the lord having a copyhold by eſcheat, 
forteiture, or other means, maketh a volun- 
tary admittance, a fine is due unto the lord. 

If a copyholder ſurrendereth to the ule of a 


ſtranger, and the lord admitteth, a fine 1 is due 
to the lord. 


| * Ard the laws afſift thoſe who watch, net thoſe who ſleep. 
3 90 
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So if a copyhold deſcendeth, and the lord 
admitteth the heir, where by the cuſtom of th 
manor the wife 1s to have dower, and the hu{Þ 
band- is to be tenant by the curteſy of a copy. 
hold; either -of them ſhail be admitted, ani 
ſhall pay a fine to the lord. © 

It a copyhtold be granted * durante: v:itd, and 
the grantee dieth, living c&>/uy que vie, and i 
ſtranger entereth as a general occupant ; hf 
ſhall be admitted, and ſhall pay a fine. E 
And ſoit a copyhold be granted: to one and 
his heirs * durante vita, and the grantee dieth, 
and his heir entereth as a ſpecial occupant 
where by the cuſtom of the manor a copyhold 
may be extended ; upon the extent the party | 


ſhall be admitred, and ſhall pay a fine. 
Where, by the cuſtom of the manor, the 


bailiff of the manor 1s to have the wardſhip df 


the copyhold heir being under the age of four- 
teen, ſuch a guardian ſhall neither be admit- 
ted, nor pay a fine, becauſe he 1s but a part 
ner of the profits, and that not in his own 


right, but in the right of him to whom heiF 


cuardian. | 

If the copyhold lands of a bankrupt be fold 
according to the ſtatute of the 13 Eliz. cap. 7. 
the vendee ſhall be admitted, and pay a fine. 


Gen. Syſt. of Bank. 89. 


If avillian purchaſeth a copyhold, the lord 
of the villain may enter and feiſe it, and the 
lord of the manor ſhall admit him, and have 
a fine. 

If a copyhold be granted upon condition, 
and the condition be broken, and the grantor 


* During life, 
entereth, 
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The Compleat Copyholder. I29 
entereth, he ſhall not be admitted, neither pay 
a fine ; | becauſe upon the breach of the condi- 
tion and the entry, he 1s to all intents in * fa- 
tu quo pris, as if no grant at all had been 
made. mes | 
If a copyholder in fee ſurrendereth for life 
reſerving the reverſion, and the leſſee for life 
dieth ; the copyholder ſhall not be admitted to 
| his reverſion, neither ſhall he pay a fine, be- 
cauſe the reverfion was never out of him. _ 
It a copyholder be diffeiſed, and then en- 
tereth upon the diiſerfor, or recovereth by 
plaint in the nature of an afſiſe, he ſhall not be 
admitted, neither ſhall he pay a fine; for he 
 continueth t1]] tenant by copy, notwithſtan- 
ding the difſeifin : but where by a plaint a co- 
pyhold is recovered upon the accruer of a new 
of title, where he that recovereth was never ad- 
mitted nor paid fine ; there upon his recovery 
an admittance 1s requiſite, and a fine is due: 
as if a copyholder dieth ſeiſed, a ſtranger aba- 
mn © teth, and the heir recovereth by plaint in the 
i nature of an affiſe of Mortdanceſtor, upon this A 
& recovery he ſhall be admitted, and pay a fine, 
11 If I take a wife with a copyhold in fee, tho? 
1, by this intermarriage there accrueth a preſent 
e. intereſt to mie; yet becauſe I am ſeiſed nor 
Þ+ jure proprio, but |} jure alieno, therefore I 
ny ſhall not be admitted, neither ſhall I pay a fine. 
he The ſame law is, if ſhe be a termor of a © -7 
ve i copyhold : for though the term by the 1nter- | 
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diſpoſer I am poſſeſſed of it but in the right of 
my wife, therefore I ſhall neither be admitted, 
nor pay a fine. ; SEES | 

If a copyhold be ſurrendered for life, the re- 
mainder to a ſtranger ; though the admittance 
of tenant for life be ſufficient to inveſt the 
eſtate in him in the remainder, yet upon the 
death of tenant for life, he in the remainder 
ſhall be admitted, and pay a fine. | 

So if a copyhold be granted to three * þa- 
bend. ſucceſſive, where by cuſtom ſucceſſion 1s 
1n force ; if anyone dieth, he that next ſucceed- 
eth ſhall be admitted, and pay a fine. 

If two copartners or tenants in common of a 


copyhold be, and the one dieth, and the other 


hath all by deſcent ; he ſhall be admitted, and 
ſhall pay a fine. But if two joint-tenants be of 


a copyhold, and one dieth; the other ſhall 


have all by the ſurvivorſhip without admit- 
tance, or paying fine, becauſe joint-tenants to 
all intents and purpoſes are ſeiſed per my et 


per tout, | 


If two ſeveral copyholders join in a grant of 
their copyhold by one copy; or if one copy- 
nolder, having ſeveral copyholds, granteth 
them by one copy ; yet the grantee ſhall pay 
ſeveral fines, for they ſhall inure as ſeveral 
grants. EW —_ 

But if two joint-tenants, two tenants in com- 
mon, or tenant for hfe and he in the remain- 
der join 1n the grant of a copyhold ; one fine 


_ only is due, and it ſhall inure as one grant only: 


ſo if a ſurrender be made, and after a com- 
mon recovery is had by plaint in the nature of 


* To bold fucceſfuely. 


a writ 
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a writ of entry in le poſt, for the better aſſu- 
rance, one fine only ſhall be paid. RI RD” -: Jar 6s 997 
And thus much of fines. I come now in © 
the next place to FÞorfeitures : wherein I will 
chiefly rely upon theſe four points. 
B What a&ts amount to a forfeiture. 
2. What perſons are able to forfeit. | 
3. What perſons are able to take benefit of 
a ; Shelves, 


4. What a&ts amount to a confirmation of 


an \ eſtate forfeit: 


SECT. LvVI. 


F ads which amount to foafolture;. ſome. 
O are forfeits * eo inſtante that they are com- 
mitted, ſome are not forfeits till preſentment. 
Offences which are apparent and notorious, of 
which the lord by common preſumption cannot 
chuſe but have notice, are forfeitures * £0 111- 
ftante that they are committed : as if by ſpecial 
cuſtom, upon the deſcent of any copyhold of 
inheritance, the heir 1s tied upan three ſolemn 
proclamations, made at three ſeveral courts, 
to come in and be admitted to his copyhold , | 
if he faileth to come, in this failure is a for- 
feiture Þ ipſo fatto. 

So if a copyholder be ſufficiently EIN to 
appear, and he faileth ; this 1s a forfeiture Li ip- 
ſo fatto. 

But if he be hindered by ſickneſs, or by over-' 
flowing of waters, or if he be much in debt, 
and fear to be arreſted, or if he be a bankrupt, 


and keepeth his houſe ; then his default is no 
forfeiture. ooo Ce 


2 Ipanth, \ Abo + Immediately. De a 


132 


The Compleat Copyholder. 


If a copyholder in the court be called and 
ſummoned to be ſworn of the homage, and re- 
fuſeth ; this is a forfeiture * pſa fatto. 

So if a copyholder be ſworn of the homage, - 
and then refuſeth to preſent the articles-accor- 
ding to his oath; this. is a;forfeiture * ip/o fatto. 

So if a copyholder will ſwear-1n court that 
he is none of the lord's copyholder ; this 1 s.2 
forfeiture * ipſo fatto. 

But if a copyholder in preſence of the! court 
ſpeaketh unreverent words of the lord, as that 
the lord exafteth and extorteth unreaſonable 
fines and undue ſervices; this is fineably only, 


but no forfeiture; and if he ſaith in court, that 
| he will deviſe a means no longer to be the 


Co.4.fel.27.b. 


ſenſu. 


lord's copyholder, this is neither cauſe of fine 
nor forfeiture z for peradventure the means that | 
he intended was- lawful, v/z. by paſſing away 
his copyhold. Þ+F Ez «bi ſenſus verborum eſt” 
multiplex, verba ſemper Junk accipienda in meliort 


If the Reward ſheweth a court-roll to-a co- 
pyholder, to prove that his land is holden, by 
copy, and the copyholder faith he is a frechol-. 
der, and ſheweth a deed, pretending thereby 
to procure his land to be freehold, and teareth 
in pieces the court-roll ; this is a. forteiture 
*. 7/0. fatto. - 

So if the lord, upon the dhirance of a 
copyholder, the fine by the cuſtom of the ma- 


nor being certain, demandeth his fine, and the 
copyholder denieth to pay it. upon demand; 


thus! is a forfeiture * ye fatto. 


* fnbatch. 


+ And where the kak of the qwords is manifold FE 
are re afways to be taken in the milder ſenſe, 


So 
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So if a copyholder will ſue a replevin againſt 
the lord, upon the lord's lawful diſtreſs for his 
rent or ſervices ; this is a forfeiture * 7pſo fafo. 
But if the copyholder be in doubt whether 
it be due or not, and therefore intreateth the - 
lord that the homage may inquire the truth 

118 18 no forfeiture. ps 
Tf the fine by the cuſtom 'of the manor be 
incertain, though a reaſonable fine be aſſeſſed, 
yet becauſe no man can provide for an incer- 
tainty, the copyholder 1s not bound to pay it 
preſently upon demand, but ſhall have conve- 

nient time to diſcharge it, if the lord limit no 

certain day for paymierit thereof ; and if within 
convenient time it be not diſcharged, this is a 
-forfeiture without preſentment. 

But if the fine be unreaſonable, though it 
be never paid, it is no forfeiture z and it ſhall 
be determined by the opinion of the juſtices be- 
fore whom the matter dependeth, either upon 
a demurrer, or in evidence to the jury, upon 
the confeſſion or proof of the yearly value of 
the land, whether the fine be reaſonable or not: 
for if the lords might aſſeſs unreaſonable fines 
_ at their pleafures, then moſt eſtates by copy, 
which are a great part of the kingdom, and 
which have continued time out of mind, might 
now at-the will of the lords be defeated and 
\ deſtroyed; which would be very inconvenient. 
If the lord demandeth his rent, and the co- 
pyholder denieth to pay it ; this is a forfeiture 
'* 7þſo fatto. 

So if the copyholder ſaith, that he wanteth 
- Money to diſcharge the rent, and therefore in- 


* Immediately. 


K 3 treateth 
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treateth the lord to forbear until he be better 
provided ; unleſs the lord giveth his conſent, 
this non-payment 1s a forteiture ® zpſo fatto. 

For a copyholder, knowing his day of pay- 
ment, 1s to provide againſt the day, But if 
the lord cometh upon the copyholder's ground, 

and demandeth his rent, and neither the copy- 
holder himſelf, nor any other by his appoint- 

' ment, 1s there preſent to anſwer their demand, ; 
though this be a denial in law of the rent, yet | 
this is no forfeiture. 

But if the lord continueth in making de- 
mand upon the ground, and the copyholder i 1 
ſtill abſent ; this continual denial in law amoun- 
teth to a denial in fact, and maketh the copy- 
holder's eſtate ſubject to a forfeiture without 

reſentment. 

If a copy holder for life ſuffereth a recovery 
by plaint 1n the lord's court as copyhold of the 
inheritance, this 1s a forfeiture * zp/o fafto. 

But if he ſurrender in fee, this is no forfei- 
_ ture, becauſe it did not paſs by livery. 
If a copyholder committeth waſte voluntary 
or permiſſive, this 1s a forfeiture * p/o fafo. 

| Voluntary: As if he plucketh down any an- 
| cient built houſe, or if he buildeth any new 
houſe, and then pulleth .it down again; or if 
=: he ploweth meadow, ſo that thereby the 
| | ground 1s made worſe ; or loppeth the trees, 


| or ſelleth the lopping ; or if he cutteth down 
| 207 franctrees 157 Joel, having other wood 
ſafficient ; theſe and the Iike voluntary waſtes 
are Torfeitures * ipſo fafto. 
Permiſſive : As if he ſuffereth his houſe to 
decay or fall to ground for want of mocreiuy 
* Inmediatehy. 
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1s become unprofitable ; 


The Compleat Copybolder. 


reparations ; or if he ſuffereth his meadow for 


want of mending his banks to be ſurronnded, 


ſo that it becomes ruſhy, or worth nothing ; or 


his arable ground ſo to be ſurrounded, that it 

theſe and the like 
ermiſſive waſtes are forfeitures ipſo fatto. 

And thus much of afts which are forfeitures 

eo inſtante that they are committed. A word 


of thoſe a&ts which are ſaid not forfeitures till 


preſentment. 


SECT. LVIIL. 


| ND fuch are thofe offences which by 
common preſumption the lord cannot of 
himſelf have notice of, without notice given : 
as if a copyholder committeth felony or treaſon. 
So if a copyholder be outlawed or excom- 


municate ; that the lord may have the profits 


of his copyhold land, a preſentment 1s ne- 
ceſſa 

So if a copyholder goeth about in any other 
court to intitle any other lord unto his copy- 
hold, or if he alieneth by deed; theſe and the 
like ought to be preſented. 

If a copyholder maketh a bargain and ſale 
of his copyhold, and it 1s not inrolled accor- 
ding to the ſtatute; this 1s no forfeiture, no 


more than a feoffment without livery ; becauſe 


nothing paſleth. | 

So if a copyholder maketh a feoffment of 
all his lands in Dale, and maketh livery in his 
charter-lands z no part of his copyhold Iand ts 
thereby forfeited : but if livery be made in any 


Part of the copyhold lands, all his copynpid 


lands are forfeited. 
K 4 If 
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If a copyholder, by deed of bargain and 


falle inrolled according to the ſtatute, dath 


bargain and fell all his lands in Dale, having 

both copyhold, and freehold, his copyhold js 
- thereby forfeited ; for the law will CON- 
firue this to extend to his freehold only, rather 


than by any over-large conſtruction make a for- 
feiture in this kind. 


And if a copyholder by deed inrolled, bar- 


gaineth or fſelleth all his copyhold lands in 


| Dale, or all his lands in Dale generally, ha- 


ving no freehold lands; this is a forfeiture. 
Thus I have ſhewed you what acts amount 


to a forfeiture. Now I will ſhew you what 


perſons are able to torteit. 


SECT. x. 


MAN * zo ſane memoriz, an 1diot, or 

a lunatick, though they be able to take 

a copyhold, yet they are unable to forfeit a 

copyhold, becauſe they want common reaſon, 
nay common ſenſe. 

So an infant that is under the age of four- 
teen is unable to forfeit his copyhold, becauſe 
he wanteth diſcretion ; and till then he is to be 
in ward to the next of his kindred to whom 
the inheritance cannot deſcend, or to the lord 


' or the bailiff of the manor... as the cuſtom ſhall 


warrant. 


So a feme-covert, by any a& ſhe can do of 


herſelf, cannot pofibly forfeit: her copyhold, 
becauſe ſhe is not + ſuz / Juris, fed fub Pn 


* Of not ſane memory. 
+ At her own will, but under the power of her bafband 


" viri : 
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The Compleat Copyholder. 
viri : but if ſhe do any a& which amounteth 
to a forfeiture by the conſent of her huſband, 
this is in her a Cefeiriis: | = 

An infant at the age of diſcretion. may for- 
feit his copyhold, not by offences which pro- 
ceed from negligence or ignorance, but. by 
ſuch as proceed from contempt. "8 

If an infant come not in to be admitted, ac- 


cording to the cuſtom, at three ſolemn procla- 


mations- made at three-ſeveral courts, or if he 


will ſuffer his houſes to go to ruin, or his 
ground to be ſurrounded ; theſe as, ſavour- 


ing of negligence only, are no forfeitures. 

So if an infant copyholder ſueth a replevin 
againſt the lord upon a diſtreſs lawfully taken, 
or if he alieneth by deed, or the like theſe 
acts, reliſhing of zgnorance only, are no for- 
teitures. te | 


But if he denieth from time to time to pay 


the. lord the rent, or committerh voluntary 
waſte, notwithſtanding often warning given 
him by the lord ; theſe aQts proceeding from 
malice and contempt, are forteitures: and fo 
xf he committeth felony or treaſon. | 

If a guardian of a copyhalder committeth 
waſte, he ſhall forfeit the wardſhip only, not 
the inheritance of the copyhold. | 


If * Cyftuy que uſe of a copyhold commit- 


teth waſte, he ſhall not forfeit the copyhold. 


If the huſband committeth waſte in copy- Co. 4. fol.27. 
hold lands which he hath in the right of his a _ 


wife; this is a forfeiture of the wife's copyhold. 


Bur if a ſtranger committeth waſte without 


the conſent of the huſband ; this is no forſei- 
ture, though the wife conſenteth, 
* If he to whoſe uſe, 


If 


Wed 
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If a diſſeiſor of acopyhold commaitteth waſte, 
| this 1s no forfeiture. 

So if a copyhold be ſurrendered to the uſe of 
7. S. and before admittance F. S. committeth 
waſte; chis 1s no forfeiture, for by the ſame 
reaſon that he cannot grant before admittance, 
he cannot forfeit before admittance. 

If two joint-tenants be of a copyhold, and 


Bic # £ n 
_.- 4-6 committeth waſte, he forfeiteth his part 
—_..--;; 7 "" » for no man can fortelt 1 more than he 
"0 .! hath granted. 
"0 IE ap OI, 


A " ' And therefore if there be tenant for life with 

=: uf a remainder over of a copyhold, and the co- 

As mat are ts Fe es ' pyholder for life purchaſeth the manor, com- 

LISER mitteth waſte, or doth any a& which amount- 

} eth to the extinguiſhment of the forfeiture of 

. copyhold, yet the remainder 1s not hereby 
ouched. 

' And fo if a copyhold be granted to three 

* habend. ſucceſſrve, where by the cuſtom of C 

the manor this word /uccefſrve taketh place; MW * 


the firſt copyholder cannot prejudice the other 
two by any act he can do, no more than if a 
_ copyholder in fee by licence maketh a leaſe 
for years by deed, or without licence by copy, 
and either of theſe leſflees committeth vor 
the reverſion 1s not hereby forteited. 

It I have two ſeveral copyholds by two ſe- 
veral copies, and I commit waſte in one; this 
1s a forfeiture of this one only, and not of the 
other. 

And ſo if I grant theſe ſeveral copyholds 
by one copy, yet they continue ſeveral as they 
| did before; and the forfeiture of the one is not 
= the forfeiture of the other. 


* To have ſucceſſrocly. 
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The ſame law is, if two ſeveral copyholds 
eſcheat to the lord, and he regranteth them 
again by one copy. 

And thus have I ſhewed what perſons are 


able to forfeit. I will now in a word ſhew 


what perſons are able to take benefit of a for- 
feiture. 


SECT. LX. 


E GULAR LY it 1s true, hat none 
can take benefit of a forfeiture, but he 


that is lord of the manor at the time of the 


forfeiture. 

And therefore if a copyholder maketh a 
feoffment, and then the lord alteneth, neither 
the grantor nor the grantee can take benefit of 


this forfeiture ; for neither a right of entry nor 


a right of aftion can ever be transferred from 
one to another. And therefore if a freeholder 
alieneth in mortmain, and then the lord grant- 
eth away his ſeigniory, neither the one nor the 
other can ever take benefit of this forfeiture. 

So if a leſflee for life committeth waſte, and 
then the leſſor granteth away the reverſion ; 
_ this waſte 1s made diſpuniſhable. 

But if tenant for life be of a manor, with 
remainder over in fee to a ftranger, it a copy- 
holder committeth waſte, and then tenant for 
lire of the manor dieth before entry ; yet he in 


remainder may enter, for he had an intereſt in 


the manor at the time of the forfeiture com- 
mitted, though he could not enter by reaſon 
of the State in tenant for life, which being de- 
termined, his entry is now accrued unto him 
for the Selirure commutted in the lite of te- 
nant for life. _ - And 
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And ſometimes he that is neither lord of the 
manor at the time of the forfeiture committed, 
nor ever after, ſhall take benefit of a for: 
feiture. vos Fn Jet. Hy | 

As if the lord of a manor granteth a copy. 


| hold in fee, and then granteth the frank-tene- 


-Co..4- fol. 28: 


ment or the 1nheritance of this copyhold to a 
ſtranger ; the grantee, though no lord of the 
manor, nor able to keep any court, ſhall take 
benefit of forfeitures made by the copyholder, 


as if the copyholder do make a feoffment, leaſe, 


waſte, deny the rent, &c. 
Thus have I ſhewed what perſons are able to 


take benefit of a forfeiture. I will now in one 


word ſhew what acts amount to a confirmation 
of an eſtate forfeited. OD es 


SECT.  LXI. 


[| F the lord doth any thing whereby he doth 


acknowledge him his tenant ' after forfei- 


ture; this acknowledgment amounteth to a 
confirmation : as if he diſtraineth upon the 


ground for rent due after forfeiture, or if he 
admitteth after the forfeiture, or the like, theſe 
are eſtoppels to the lord, ſo that he can never 


enter, ſo the lord have notice of ſuch fortei- 


tures before any ſuch a& which may amount 


to a confirmation be done. Yet ſome make 


this difference, that theſe forfeitures only which 
deſtroy not the copyhold are confirmable by 
ſubſequent acknowledgment, and not thoſe 
forfeitures which tend to the deftruftion of a 
copyhold : as if the copyholder maketh 2 
tcoffment, by this the copyhold is a 
an 
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# and therefore no ſubſequent acknowledgment 

© of the lord will ever falve this fore. - + 

And this ſhall ſuffice for forfeitures. I come 

E now, in the laſt place, to ſhew whar acts 

J amount to the extinguiſhment of a copyhold. - 


SECT. LxIL. | 


7 HERESOEVER a copyhold' 13 be. 
& VV come not demifable by copy, either 

| by the a& of the lord, by the aft of the law, or 
4 by the act of the copyholder himſelf, it 15 eX-- 
| tinguiſhed for!ever. 


By the act of rhe lord: As if a copytighler 4 
eſcheateth, and the lord granteth away any 4 
eſtate by deed, this is an extinguiſhment. So. NY 
if he maketh a feoffment upon condition, and Co. 4. fil.31, I 
then entereth for breach of the condition ; yet F 
the copyhold is extinguiſhed, becauſe once hot. 43 
demiſable: 


| But if the-lord keepeth the copyhold lands 
for never ſo.many years, or granteth at will ; 
this deftroys not the copyhold, becauſe 1 It con- 
tinueth ever-demiſable by' c 

By the at of zhe law : As if the coipHola 
eſcheated be extended-upon a ſtatute or re- 
cognizance - acknowledged by the lord, or if 
the feme of the lord hath this land afſigned 
unto her for her dower; although theſe impe- 
diments be by the act of the law, yet becauſe 
they are lawiul, the land can never atrer be 
granted by copy. ' 

By the a&t of the copybolder himſelf : Ag if he 
accepteth a leaſe for years at the Common law, 
either mediate, or immediate from the lord - 

ne 
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for years to a ſtranger, or without licence ma- 


The Compleat Copybolder. 


the copyhold; this is an abſolute extin- | 
guiſhment. b 

Bur if he accepteth a leaſe for years of the 
manor, the copyholder by this hath not conti- 
nuance ; but this 15 no extinguſhment, |be- 
cauſe the land continueth till grantable by 


COPY. 
If a copyholder with licence make a leaſe 


keth a leaſe for years to the lord ; the copy- 
hold is not hereby extinguiſhed, and yet It ls 
not demilable by copy. 

So if a copyholder intermarrieth with a fone . 
ſeignoreſs; this is a ſuſpenſion only of the co- Wha 


pyhold, no extinguiſhment. | | is 
So if the interruprion be tortious, as the Þ 55 


lord be diſſeiſed, and this difſeifor dieth ſeifed;, WM _ 7» 

or if the land be recovered by falſe verdict, or MW 
erroneous judgment, and after the land is re- 
continued; it is not extinguiſhed, but may 
be granted again by copy : for * zon valet im- 
pedimentum quod de jure non ſortitur effetlum ; et 

quod contra legem fit pro infetto habetur. | 
And fo I conclude with copyholders, wiſh- 
ing that there may ever be a perfe& union be- 
twixt them and their lords, that they may have 
a feeling of each others wrongs and injuries ; 


OS 
that their ſo little commonwealth, having all of 
its members knit together in compleat order, ſte 
way flouriſh to the end. | Þ; 
\ $i 
* An impediment, nvhich has no effea by law avails W 


nothing 3 and what i; dine contrary to law, is looked upon 
as undone. 
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; SECTION I. 
What a ſurrender of copyhold or cuſtomary eſtate 


is; to whom, and in what manner and place it 
is to be done; and who ſhall be ſaid ſuch a te- 
nant of a copybold as may make ſuch a ſurrender. 


URRENDERS of copyhold lands 
and copyholders are of two forts ; viz. 
Surrenders actual, and Surrenders 1n 
law. 

. An a&tual ſurrender, according to the defi- 

nition of Mr. Littleton, and the Peſt deſcrip- 

tion of it, 1s a copyholder's yielding up of, his 
copyhold lands or cuſtomary eſtate into the 
hands of the lord of the manor, in the court 
of the manor, or unto his bailiff, reeve, or 
ſteward, to ſuch uſes and for ſuch eſtates as are 
particularly mentioned in the ſurrender itſelf, 
made by a deed or writing ; or it it be by 
word, in the preſence of the lord and tenants 

In the court of the manor. And yet it hath 

been a great doubt. and queſtion, whether of 

copyholds or cuſtomary eſtates, any words uted 
| to 
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Litt. 15. 6. 
Book of En- 
tries 131.ACC. 


H. 7 Jac. B. 


R. Simp/onand the-hands of the lord orhis ſteward, it muſt he 
Sothern's Cale. 


H. 17 Fac. im 
B. R. Bam- 
bridge and 


' Whitton's Caſe fuch ſurrender, though it be an actual ſurren- 
| der made in the court of the: manor to the lord 


acc. 


Supplement to the 
to the lord himſelf ſhall amount to make it aff 
good ſurrender. as 6 : 

Proofs. DR 
Vide Mr. Littleton, in his chapter of tenanM 
by copy, &c. fol. 15. * Ad-hanc curiam vent 
A. B. & ſurſumredaidit in eadem curia in manu 
domini, &'c. unum-meſſuagium, &c. ad uſum C, 
D. et heredum ſuorum, &c. oe 
Bur if: the furrender be made in court int 


to ſuch a perſon or his uſe who 1s 7 efſe and 
capable of ſuch a ſurrender, or that may take 
preſently by force of the ſurrender ; otherwik 


or ſteward himſelf, is not good. iN 

A copyholder in fee ſurrendered his copy: 
hold lands into the hands of the lord of the 
manor, Habendum after his deceaſe to the uſe of 
an infant F in ventre ſa mier, and if the ſaid 
infant died within age, then to the uſe of 7, 
$. and his heirs. In this caſe theſe points were 
reſolved. 1. If a copyholder in fee doth fur- 
render his copyhold lands into the hands of the 
tord, to the uſe of himſelf and his heirs, That 
in- that caſe, becauſe the limitation of the uſe 
to him who had it before was void, the ſurren- 
der thereof to the lord himſelf was alſo void. 


2. That the ſurrender made to the infant Þ 


wentre ſa mier was not good as an immediate 
ſurrender, and to take effett unmediately, as 
the intention of the ſurrenderer was it ſhould, 


* A, B. came ts 1his conrt, and ſurrendered in the ſam! 
eourt into the hands of the lord, &C. one meſſuage &C. to the 
uſe, of Q, D. and his heirs, &c, 

+ In lis mather's wombd 
| becaulc 


lord, of his copyhold or cuſtomary lands ; if Y 
then, upon the very act done; the eſtate be in 4 
the lord, or in the furrenderor, or in whom it 6 


| thereof, I humbly conceive the law to be, and 


nat inthe lord, or inany other perſon whatſoever. 


 diately veſted in the lord without any other act 
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becauſe it was of a freehold; which could not 
begin at a day to come. 

But yet quere, If the ſurrender be made into b 
the hands of the lord, to the ule of the right A 
heirs of the ſurrenderor, if the lands ſhall not Y;2. Eliz. Allen 
continue in the hands of the lord till the death and Palmer's 
of the copyholder who made the lurrender, for Cty 208; 
the court doubted of it, Paſe. 30 Eliz. in A1- POE Fr 190 
ln and Palmer's Caſe. 

A ſurrender being then by the copyholder 


himſelf, in the court of the manor, to the 


reſteth, remaineth a doubt. For reſolution 


ſo it. hath been reſolved, that notwithſtanding 
{uch a ſurrender made, yet the eſtate remain- 
eth 1n the copyholder who ſurrendereth, and 1s 


But in caſe where the copyholder doth furren- 
der his copyhold in the court of the manor to 
the uſe of the lord himſelf, (which he may do) 
there, by ſuch a ſurrender, the land 18 imme- 


done or required, becauſe the lord cannot rake 
a ſurrender, as to make thereof an admittance 
un*o himſelf. 
And to that purpoſe * vid? Erifb and Rive's * C,,. Fliz. 
caſe, where it was refolved, That if a ſurren= 517, 


der be made by a copyholder of his copyhold 


lands into the hands of the ſteward of the mea- 
nor to the uſe of the ſteward himſelf, that ſur- 
render is good without any farther aC&t, for the 
reaſon atorelaid, 


£, Having 
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Vid. Leon. 1 


part, 372- 
Penruadock 
and Newman 
Cate. 


S 


97 Pplement to the 


Having thus ſhewed what will be a good 
ſurrender of copyhold or cuſtomary lands by 
an actual ſurrender in the court of the lord of 
the manor, I ſhall now conſider, 


SECT. I. 


Whether a copyhold may be ſaid to be ſurrendered 
by any aft, words, or agreement, made betwixt 
the lord and the copybolder, or by the copyhol- 
der with a ſtranger made in the court, in the 
preſence of the lord or his ſteward. 


I D O conceive generally, that no a& or 
words of the copyholder can paſs his copy- 
hold in ſuch a manner, as that the ſame ſhall 
be accompted to amount to a good ſurrender 
of the fame. But yet it reſts upon a difference. 


Proofs. 
If a copyholdec bargain and ſells his copy- 


hold by deed of bargain and fale enrolled, 


though it be to the lord of the manor himſelf, 


it is void, and ſhall not amount to a ſurrender. 
If tenant for life of lands at the Common 


law agrees with his leſſor, or him in the rever- 
fion, that he ſhall have his intereſt in the land 
for the rent of 20s. per annum ; this agreement 
will not amount to a ſurrender of his land by 


the Common law. A fortwori, If a copyhol- | 


der, or other cuſtomary tenant, ſhall ſay to his 
lord, or other perſon in the court of the ma- 


nor, I agree to ſurrender my Jands ; theſe 


words w1ll not be a preſent or an expreſs ſur- 


render, nor will they amount to ſo much as a 


relinquiſhing of his eſtate : for in truth it is 
not 
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ndt any thing in preſent, but an act to be done 
in futuro : Like unto the caſe put by Wray Tr. 31 Eliz. 


chief juſtice 3 A. ſeiſed of the manor of D. de- #2 #- R. 


miſeth the ſame manor at will; that it is no 3***%*; 2nd 


n ; Randal”: Caſe 
leaſe. No more in the other caſe ſhall it be a "ems part, 


ſurrender, or a relinquiſhing of his copyhold or 177, 178. 
copyhold eſtate. But yet notwithſtanding 1t 
will be agreed, that in ſome caſes an expreſs 
and particular agreement made by a copy- 


holder with the lord of the manor for or con- 


- 


render of the fame. . 
The caſe was, That the lord of a manor, 17. 42 Fe. 


cerning his copyhold lands will amount to a ſur- 


pretending that a copyholder had forfeited his i= Cr. B. Col- 


copyhold lands, entered into a communication {7 and Sir 


with the copyholder concerning the ſame : mix He 


CE >.* man's Cale, 
Upon the communication thereof had betwixt 7x. i part, 


them, it was agreed, that the copyholder 191. 
ſhould pay unto the lord the ſum of 10 7. 
which he paid accordingly ; and that in conſi- 
deration thereof, the copyholder ſhould have 
eletion, whether he would have the land aſ- 
ſured unto him by copy or by bill, for the life 
of him and his wife, or * durante viduitate of 
the wife : who made his cleftion to have the 
land by bill. It was the opinion of the ju- 
{tices in that caſe, That this agreement was a 


_ £ood ſurrender of the lands, and a good eſtate 


thereupon veſted in the wife for her life. 

A copyholder in fee came into the court of 4. 13 Fac. 
the lord of rhe manor, and took a new eſtate B. R. Burfeld 
of his copyhold lands from the lord to himſelf _ Adams's 
for life, and afterwards to his wife for life, and © 


After to his ſon for life. Ir was a queſtion, 


# During the avidewheod. | 
L 2 whether 


t48 


Srpplement to the 


was agreed in this caſe, That if a copyholder 


whether this ac of the copyholder was the &i- (| 
 ving up and the relinquithing of his eſtate of t] 
inheritance in his copyhold, and did amount  , 
to a ſurrender of his old eſtate therein. It (MM . 


Fid. 29 Eliz. 
Co. 2 part, 
Lane's Cale. 
P- 16. 6. 


_ that this taking of a new eſtate ſhall imply a 
ſurrender, and "be accounted as to ſome pur- 


_ judgment of law it ſhall be but as a ſurrender 


Vid. Colman 
and Beail's 


Caſe, Ander- 
ſon's Reports 


199. acc, 


of inheritance takes a leaſe by indenture for | 
years of the lord of his copyhold, that by that Þ 
act of his, his inheritance in his copyhold is | 
gone and determined. Burt it ſeemed to be 
the better opimon of the court, That altho' 


pole to amount to a ſurrender; yet in the 


to his ule for life, and after to his wife and fon 
for their ſeveral lives, and that (till the inheri- 
tance of the copyhold remains in him. But 
guere this caſe. For that H. 36 El. in Co. 
B. Rot. 2640. in Adams and Shepheard”s cafe, 
1t ſeemeth to be adjudged to the contrary. 

A copyholder ſaid to his lord, that he would 
not hold his land longer by copy, but by a bill 
ander the lord's hand for his life, who made 
him ſuch a bill, which the copyholder accep- 
ted of. It was agreed by the juſtices in that 


cafe, That thereby his copyhold was deter- 


mined. 


SECT. II. 


Of ſurrenders out of court ; and where ſurret- 


ders to the fleward, deputy ſteward, or into 
the hands of tenants of the manor, out of court, 
| ſhall be good, where not. 


Y the general cuſtom of the realm a co- 
pyholder may ſurrender his lands in the 


' court of the lord of the manor, or out of 


F court 
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court, to the lord, by the hands of tenants of 
the manor : But a ſurrender out of court to 
the lord, or by the hands of tenants of the 
manor, or of the bailiff or reeve, is-not good 
without a ſpecial cuſtom. 

The lord hath ſuch an abſolute intereſt in 
his manor, that he may hold a court within 
his manor at what time he pleaſeth : But he 
1s not compellable by his copyholder to hold or 


call a court to accept of a ſurrender, But if 


he doth accept of ſuch a ſurrender of his copy- 
holder out of court, the ſame is good, whe- 


ther it be to his own uſe, or to the uſe of 


other perſons. And as the lord may himſelf 
accept of a ſurrender out of court, fo likewiſe 
may the lord himſelf grant new copies of the 
lands out of court, and ſuch grants ſhall be 
o00d. But the lord himielf cannot. hold his 
own court for any of the purpoſes aforeſaid. 
But the lord himſelf may give authority unto 
others to take ſurrenders to the uſe of others 
out of court; and ſo may his ſteward or un- 


_ der-ſteward give conditions to others to take 


the like {urrenders out of court to other ules, 
which conditions ſhall be in the nature of a 
Dedimus poteftatem. And ſoit was reſolved in 
a caſe out of Ireland, referred to the judges of 
England, to certify their opinions therein 
where the caſe was, The ſteward of the court 
of a manor in Ireland, being in England, ſent a 
writ in the nature of a Dedimus poteſtatem to 
one who was in Treland, to take a ſurrender 


there of copyhold lands : and rhe opinion of 
the judges here, to whom the cafe was referred 


to adviſe and certify their opinions, was, That 
ſuch a ſurrender taken by Dedimus vas good 
L 3 enough, 
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enough. But note, that in ſuch caſe it muft 
be intended, that ſuch giving power to take a 
{urrender, if it be to be done, it muſt be al- 
ledged to be done either by preſcription or cu- 
ſtom ; for that fſurrenders generally taken out 
of court mult be by cutioan. 


Proofs. 
If the under-ſteward hold a court within 


the manor, and grants copies by court-roll, 
_ without the authority of the lord or of the high 
ſteward, the grants are good. But contrary it 
'», it he do it out of court, as it ſeemeth. And 
there it is a quere, if the high ſteward out of 


court may grant lands by copy. Burt it 1s 


_ clearly holden, that he cannot admit a copy- 


19 Eliz, in 
OG. 8. 


8 Z liz, Dyer 
248. 


Co. 4. part, 
Holcrof?'s 
Cate. 


Tr. a1 Eliz. 
C. B. Bla- 
rave and 
Hood's Caſe, 
Lravs, $44 


holder upon a ſurrender out of court, without 
a ſpecial authority from the lord ſo to do. 


A deputy ſteward may take a ſurrender out 


of court, 1t the office be granted to the fteward 
and his ſufficient deputies, or to be exerciſed 


by him and his ſufficient deputies; as it was 
reſolved 19 Eliz. in the court of Common Pleas. 


The lord of a manor may retain a ſteward by 


word, and ſuch a retainer ſhall be good until 
_ he be diſcharged, and ſuch a ſteward may take 


2 ſurrender out of court, as it 1s holden in 
Coke 4. part, in the lady Hotcrof?'s caſe. And 
ſo was 1t reſolved Tr. 41 Elz. in Harris and 


| Jaye's caſe in B, R, But guere of the firſt 


point. For that Tr. 31 Eliz. in Co. B. m Bla- 


grave and Wood's cafe, the opinion of the juſ- 


tices was, That a ſurrender to a ſteward who 


was by word only, out of court, was not 
good. 
In 
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" In 17 Eliz. in Co. B. it was ſaid by Dyer and MM. 17 Ele. 
Mounſon, That without a preſcription a ſur-" Y : Pa 
render of copyhold land could not be out of Mounſor, 
court, nor an admittance out of court, neither * 
to the lord himſelf nor to his ſteward. Bur in 
divers places it 18 uſed by cuſtom ſo to be. And 
then and thereupon the doing of fealty and the 
paying of the lord's fine ſhall be preſented by 
the homage to be done at the next court. And 

- all theſe things they ſaid are to be done by cu- 
ſtom. And in that caſe it was ſaid by the lord 
Dyer, That a ſurrender out of court might be 
to the lord himſelf, to go by the way of extin- 
ouiſhment. es 

A copyholder in fee did, according to the 

cuſtom of the manor, ſurrender his copyhold 
lands into the hands of two tenants ; but the 
ſurrender was to the uſe of F.S. to take effect 
immediately after his death. In this caſe ir 
was reſolved, "That as unto the ſurrender inta 
the hands of two tenants, that might be good, 
although it was out of court, by cuſtom. Bur 
becauſe 1n that caſe the ſurrender was unto the 
uſe of F. S. to take effect immediately after 

the death of the ſurrenderor, and a freehold 
cannot begin 77 futuro, or at a day to come, 
by the Common law, and for that the eſtates 
of copyholders ſhall be dire&ted according ta 
the rules of the Common law ; for that cauſe 
only the ſurrender was holden to be void. 

But although a ſurrender out of court may 

be good into the hands of tenants of the ma- 
nor by cuſtom ; yet until ſuch ſurrender be pre- 
ſented by them in the court of the iord of the 
manor, the eſtate of the lands doth remain in 
the ſurrenderor, and nothing paſſeth thereby. 
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M. 14 Tac. B. 


R Frofevell 


and He!he's 


Caſe, Briag- 
mun 52. 


A) ufpplement t0 the 


A copyholder in fee did ſurrender into the 
hands of two tenants, according to the cuſtom, 
to the ule of A. and B. who thereupon entered 
into and upon the lands, and paid the rent to 
the lord ; but before any court was kept for 
the manor, the tenants to whom the ſurrender 


was made, as allo the copyholder the ſurren- 
deror, all of them died, and thereupon the heir 


of the # Share {urrenderor entered upon 
the ſaid A, 2ad 5, and made a leaſe for years 
of tne lands, which leaſt was warranted by the 
cuſtom. In that cate it was reſolved, That the 
leaſe for years was well made, becaule that be- 
fore-fuch time tnz. the preſentment was made 
in court of the {urrender, the intereft of the 
copyholder did remain 1n the ſurrenderor, and 
his right deſcended unto and upon his heir, 
and he mi;zht rake and receive the reats and 

rofits of the lands for that no perſon can 
Fave a Copyhold, or a copyhold eſtate, but 
{uch a perſon who comes into the fame by the 
cuſtom of the manor, viz. by admittance of 
the lord, which in this caſe A. and B. did not 


do. But in that caſe it was doubted by the 


quſtices, but not reſolved, Whether the ac- 


_ ceptance of the rent by the lord at the hands 


M Q Fac, 79. 
2 part, Porter 
and Porter's. 


Caſe. 


of the ſaid A. and B. did amount to an admit- 
tance Or nor, | 
There were two joint-tenants in fee of lands 
which were holden by copy, One of them, 
according to the cuſtom, ſurrendered into the 
hands of two tenants to the uſe of his lait will, 
and afterwards he made his will, and' thereby 
deviſed the lands. In that caſe it was holden 
by the juſtices, That becauſe the ſaid ſurren- 
der was preſented by the tenants in the court 


of 
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&@ 7 the lord, that the ſaid ſurrender ſhould bind 
BY the ſurvivor; for that it ſhall have a relation 
to. the firſt time of the ſurrender. Bur'if in 
that caſe the copyholder who made the ſurren- 
der had died before the ſame had been preſen- 
ted, then the copyhold had ſurvived to the ſur- 
viving joint-tenant. | 
Two coparcenors, copyholders, were in po- Þ. 19 Tac. 
ſeſſion ; the one did ſurrender her reverſion in B. R. Godb. 
the molety after her deceaſe. It was adjudged '4'- 
2 yoid furrender, becauſe a freehold could not 
commence 2x futuro, as well of copyhold lands 
. as of freehold lands. 
A copyholder furrendered a meſſuage and 7g 7c iu 
20 acres of lands into the hands of two tenants ÞB.R Co Car. 
out of court, to the uſe of F. 8. and his heirs, 273, 2*3 
upon condition, that it he paid F.S. 1007. pt and 
before ſuch a day, the ſurrender to be void. Cats. , 
Before the day of payment he turrendered one 
acre, parcel of the 20 acres, unto F. D. and 
his heirs, and afterwards he performed the con- 
dition by paying the 1007. and afterwards in 
court he ſurrendered the 1aid mefuage and 20 
acres of lands into the hands of the ſteward, 
to the ule of F. N. and his heirs. It was found 
by the jurors that the firſt ſurrender made to 
F. $. was never preſented, but the two laſt 
ſurrenders were prelented. In this caſe it was 
reſolved, That by the conditional ſurrender 
nothing paſſed, until 1t was preſented ; but 
the intereſt, right and poſſeſſion remained in 
the copyholder who made the ſurrender, fo as 
he might transfer it to whom he thought good. 
For although it was a ſurrender unto the hands 
of tenants, and fo according to the manner of 
the ſurrender ghe ſame was good by the cuſtom, 
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yet becauſe the ſazd ſurrender into the hands of 
tenants was but an inchoation of the caſe to 
whoſe uſe the ſurrender was made, which had 
no farther perfe&tion or proſecution, but be- 
came void by the performance 'of the condi- 
tion, the firſt of the two laſt ſurrenders pre- 
ſented, v:z. the ſurrender to the uſe of F. D. 
and his heirs, ſtood good, and the laſt ſurren- 
render to the uſe of 7. N. and his heirs took 
no effect. 

A copyholder in fee made a letter of attor- 
ney to two tenants of the manor, to ſurrender 
his copyhold out of court to the uſe of F. S. 


| and his heirs : They ſurrendered the ſame ac- 


cordingly, and at the next court brought in 


_ the ſurrender into court, (but no cuſtom was 


found to warrant ſuch a ſurrender.) Notwith- 
ſtanding in that caſe 1t was reſolved, 1. That 
it was a good ſurrender, becauſe he might do 


ut * de communi jure without alledging any 


cuſtom. 2: When the tenants ſhewed the 
ſame in court, and the authority which was 


\. given to make the ſurrender, all which they 


had done was reſolved to be good, and legally 
done. De | 


SECT: IV: 


Where, although furrenders are made to the lord 
or to tenants out of court by cuſtom, yet nothing 
paſſeth out of the copyholder before admittance : 


And what ſhall be a good admittance in ſuch 
caſe, what not. 


DMITTANCE is the life and perfec- 

tion of the copyholder's eſtate, and be- 

fore admittance the tenant is not a perfect co- 
pyholder. 
| * Of common right. 


Proofs. 
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The cuſtom of a manor was, That a copy- M. 23 Car. 
holder might ſurrender his copyhold out of 5-&. bater | 
court to the uſe of another ; the party to whoſe 979. Penbam's 
uſe it was, to be admitted at the next court. 

Such a ſurrender was made, but before the 
next court * ceſiuy que uſe died, and ſo was not 
admitted. It was reſolved in this caſe, That 
he was not a copyholder within the cuſtom ; 
for by the ſurrender before admittance the ſur- 
rendere@ hath no poſſeſſion, and the heir 1s in 
by diſcent, and hoJds by the copy of his an- 
.ceſtor, and ſo the * ceſtuy que w/e 1s not a per- 
fect nor compleat copyholder. And it may 
be compared to the caſe where a man makes a 
feoffment in fee of lands, and makes liver 
within the view; it 15 no perfect livery till he 
doth enter into the lands, but the feoffor may 
puniſh a treſpaſs there done 1n the interim, for 
it 15 but z#choatum until he enter. And ſo it is 
in caſe of a copyholder; the ſurrender is but 
+ quaſi inchoatum, as before, till he be admit- 
ted to the copyhold. Y:id. FrofwePs caſe before. 

In 26 Elz. the queition was, Whether the 26 717» Gal. 
copyholder might have an aEtion upon the caſe /-wway's Caſe 
againſt the lord for not holding his court, and vouched in 
not admitting of him ta whom a ſurrender was _— 
made according to the cuſtom of the manor. F'* ©" 
It was reſalved in that caſe, That the copyho]- 
der himſelf might have the action. But in 
that caſe it was reſolved, That he to whom the 
ſurrender was made, unti] admitrance, by force 
of the ſurrender had nothing : it was only an 
act begun, and not perfected ; and therefore 


* He for whoſe uſe, s + 4s begun. 
| 204 
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in ſuch caſe he could not maintain the action 
_ of the lord tor not admitting of him. 


A ſurrender of a copyhold is like to the in- 


duEtion into a benefice : before induction there 
1s no poſtefſion ; ſo before admittance there is 
no peileſon. 
Me is Tac. A-copybtolder, according to the cuſtom, did 
Rebinſon and ſurrender out of court into the hands of te- 
Greens Cale, nants to the uſe of F. $. and his heirs; which 
BY rg wr ” ſurrender was delivered into the court by the 
= OT a acc, 1ajd tenants and there preſented ; which was 


accepted of by the ſteward of the manor, and 


an entry made thereot in the court-roll, and a 


copy of the ſurrender was delivered unto F. 8. 
and in the copy it was, viz. *® Compertum eſt 
per homagium, that the ſurrender was to F. S. 
and his heirs. It was the opinion of the court 
in this caſe, That none of theſe colourable 
things did 1mply a perfe&t admittance to the 
copyhoid. For 1. The acceptance of the pre- 
ſentment by the {teward from the homage was 
no more than what he was bounden to do as 
being judge of the court. 2. The entry of it 
11n the roll was but an office of duty, being 
but an evidence for the lord, as alſo for him 
to whoſe uſe the ſurrender was; and 1c was the 
delivery of the copy to . S. the ceftuy que 2/e. 
But none of theſe things did imply the conſent 
or will of the lord, that the ceſiuy que ne 


ſhould be admitted or have the lands according 


to the ſurrender; and all theſe things together 
do not imply any admittance, for all of them 


may be done, though no aamittance be in the 
Cale. 


* It is found by the homage, 
| Note ; 


A — 325 
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Note; It was reſolved in the court of King*s M. 6 ac. in 
Bench, That if a ſurrender be of a copyhold to *: Figt ta 
7. $. it is of no effe&t until he be admitted te- cate, 1s, 
nant : and if before admittance 7. 8. doth fur- 1,44. 
render the land unto another, a ſtranger, who 

1s admitted, yet nothing paſleth to the {tranger 

by this admittance of the ſtranger. 


0H OS bs EO. 
I} here ſome things, and what things, may be done 
by the copybolder or his heir before admittance. 
1 Proofs. 
I. F H E heir of a copyholder may enter Co. 4 part, 
L and have an action of treſpaſs before Ch 
admittance. 2. A * poſſeſſio fratris or ſororis 0,C » 21. 
may be of a copyhold before admittance. 3. A 
diicent ſhall not bind the heir of a copyholder. 
4. He may ſurrender unto a ſtranger before 
admittance. We | _ 
A copyholder in fee had iſſue two daughters 7:4. 12 Flix. 
| by divers women, and died ſeifed ; the daugh- Dyer 291- 
ters entered, and took the profits many years ; 
and before admittance, the eldeſt daughter. 
died without iſſue, and afterwards the youngeſt 
daughter was admitted to the whole land, as 
ſole heir to the father. In this cafe it was hol- 
den, That the poſſeſſion of the eldeſt daugh- 
ter, though before admittance, ſhould make 
her ſiſter, though of the half blood, inheri- 
table to the land. 


If a copyholder in fee by licence maketh a 24 F/iz. ine. 


leaſe for years, and the leflee entereth, the co- B. Cote 4 23. 
Pyholder having a ſon and a daughter by one ad vis 5 Cale 
* Poſefſron of brother or ftcr. 
woman, 


Re ee - —_—_ t 
——— — _ _ 


: 
F 4 
'Ss 
'S 
| | 
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woman, and a fon by another ; the land ſhall 

| deſcend to the daughter of the whole blood, 
although that the fon died, and was not ad- 

mitted to the copyhold as heir to his father. 

And that that ſhould be poſſefſio fratris of a co- 

 Þyhold before admittance. | 

40 Eliz.inB, If a copyholder doth ſurrender to a ſtranger, 
R. 4rno/dand and the {teward will not admit him, and the 
George's Cale, ſtranger enters, and holds the land ; if the lord | 
Os P13 TO bring treſpaſs againſt him before admittance, 
he may plead not guilty, and his plea ſhall be 
go0d, and it ſhall be found againſt the lord, 

becauſe he is particeps crimints to the admit- 

tance, becauſe it ſhall be intended, that the 

lord would not ſufter the ſteward to admit him 

to the copyhold. x. 

| Jr. 2 Jac.B, A copyhold was ſeized by the lord of the 
R. Joyner and manor} and he granted it to another in fee, 
Lambert's who died, and his heir was admitted ; then the 
_ 7 Hrſt copyholder died, and his heir entered, 
: m and ſurrendered unto a ſtranger in fee. It was 
EF reſolved in that caſe, That the entry of the heir 
was lawful, though he was not admitted to the 
 copyhold eſtate, andthe deſcent of the land to 
the heir of the grantee of the lord ſhould not 
bind him. And farther it was reſolved in that 
caſe, That the heir of the copyholder being in 
the land, his ſurrender of the land unto a 


ſtranger was good before his admittance. 
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SECT. -.VE 
| Where the lord is but an inſtrument to convey the 


copybold by admittance only, and that the ſur- 


renderee is in by the copybolder, and not by the 
lord. 


| A LTHOU GH generally (as before is Vide Plow. 
| A ſajd) a copyholder cannot enter and have C. 241. 18 
| {eifin of the land without the admittance of the — Ya 
E lord, no more than a parſon or prebend can "7% 
| have ſeiſin, or be full incumbent, till the arch- 
| deacon hath inducted him, or the dean and 
| chapter inſtalled him : yet the lord 1s but an 
| inſtrument uſed for the ſettling of the copyhol- 
| der in his copyhold, and to transfer the land 
| * ſecundum formam et effetium ſurſumredditionis, 
and the eſtate, right and intereſt in the copy- 
| hold doth not paſs as from the lord ; but upon 
the admittance made by the lord the copyhol- 
der is in by him who made the ſurrender, and 
by the cuſtom, and feifed of the copyhold 
+ ſecundum conſuetudinem manerii, &c. 


Proofs. 


The lord of a manor demiſed copyhold of 17. 40 Ele. 

inheritance to A. upon condition that he ſhould ?- #- Pay and 
| . _" Brown's Caſe, 

pay to B. 20s. yearly during his minority, and g, 57. 
1007. at his full age. . paid not the 205. but ,, cg2. 
{urrendered the land to the uſe of P. and his 
heirs. The lord admits him. B. attains his full 
age, and the 100 /. 1s not paid. The lord en- 
ters for the condition broken, and grants the 


* According ro the form and effet of the ſurrender, 


land 


T According te the cu/lom of the manor. 
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land by copy to B. P. enters upon him. | 
was holden in this cafe, That his entry wg 


lawful, for that he to whoſe uſe the ſurrende 


was made comes .in by him who ſurrendered, 
and not by the lord. 

- A copyholder 'in fee ſurrendered his land; 
into the hands of the lord by the hands of the 


tenants, according to the cuſtom, without ex: 
'prefling to whole uſe it ſhould be. At the 


next'court he was admitted, habendum to him 


_ and his wife .in tail. | It was objetted, Thar ng 


ute” being expreſſed, the ſurrender was void, 


and the admittance not god, to pals an eftate 


to the wife nor being named in the premiſſes; 
but in the hoabendum only. - It was reſolved, 
1. The ſurrender was good, for it ſhall be in- 
tended, that the ſurrender generally made was 
to ſuch uſe as was ſpecified in the admittance, 


_ and the lord was only as an inſtrument put in 


3J3Z Elz, Co. 4 


part, p. 28. 


WWefiavick's 
Cale, 


truſt to convey the eſtate, and make ſuch zd- 


mittance as he who ſurrendered would have 


him to make. 2. That the wife ſhould take 
by the admittance, though ſhe was not named 


in the premiſſes, but in the habendum only. 

If a copyholder furrendereth his lands to 
the uſe of F. S$. the lord hath but a cuſtomary 
power to make the admittance * ſecundum ef- 


" feftum et formam ſurſumredditionis. And 1f in 


ſuch caſe the lord grants the land to F. S. and 
a ſtranger, all ſhall enure to F. $. and nothing 
to the itranger. And if the copyholder doth 


furrender his lands without a condition, if 
"the lord doth admit the tenant upon a condt- 
-tion, the condition is void ; for that after the 


* According to the efet and form of the ſurrendcr. 
admit- 
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admittance the ſurrenderee is in by him who 
made the ſurrender, and not by the lord. 
A copyholder ſurrenders to the uſe of an- 28 Ez. Ce. 4 
© other; the lord admits him to hold to !:jm and part, Zun- 
E his heirs: yet he ſhall have but an eſtare for 22's Cale, 
& life, for that after the admittance he is in by © OM. 
him who made the ſurrender, and not by the 
lord. + £5 
The cuſtom of the manor was, That a co- C4 8 part, 
pyholder for life might rake timber to repair : in Swwayze's 
The king made a leaſe of the manor, except- Cafe , p. ©3: 
ing woods and underwoods and trees : Theleſ- 
ſee for years of the manor grants a copyhold 
upon which were timber-trees to another for 
| life, who cuts timber to repair, It was reſol- 
ved, - That in this caſe, notwithitanding the ſe- | 
verance and exception, the grantee ſhould have 
the trees, for that the eſtate of the copyholder 
who comes in by a voluntary grant 1s in by 
the cuſtom, and the lord 1s bur an inſtrument 
to make the grant, : WM > 
When a copyholder ſurrenders to the uſe of g, , an, 
another, and- the lord admits him ; now he ;j,_ Tenerny's 
who 18 admitted 1s 1n by him who makes the Caſe, p. 27. 
{urrender. For in a plaint in the notre of a 
writ of entry in the per, he ſhall be iuppoſed 
to be 1n the per by tim who made the furren- 
der, becauſe the lord 1s but an inſtrument to 
make the admittance; and he who 1s admit- 
ted ſhall not be jubject ro any charyes or in- 
cumbrances of the lord, for the lord hath but 
a cuſtomary power to make the admirtance 


* ſecundum effectum ſurſumredditionis, as betore _ ; 
e 1s fard. Tn: i 
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M. 37 Eliz. 
Cre. Eli, 


Berry and 
Green's Caſe, 


P- 349: 


At. 24 Eliz. 
Oc 4 part, 


Brown's Caſe, the co 


Sar 


P. 46 Eliz. 
B. R. Cote 4 
part, Fitch 
and OY O 


Cale, p 


R. Dl! and 
Higten's Caie, 
Aocre 358. 


Supplement to the 
A copyholder ſurrenders to the uſe of F. S, 


the lord refuſeth to admir him : he cannot en- 


ter, unleſs there be an eſpecial cuſtom to war- 


rant it; but if there be, then he may enter. 


SECT. VIE 


IV here the admittance of the particular tenant 


ſhall be the admittance of him in the remainder. 
oP As Le. F 7 ob 
Proofs. 


A COPYHOLDER in fee by licence p 
made a leaſe for years ; the leſſee enters ; 
pyholder, having iſſue a {on and a daugh- 


| ter by one woman, and a ſon by another, died ; 


the eldeſt ſon died before admittance. In this 
Cafe it was reſolved, (amongſt other things) 
That the adimiciance of tenant for life 1s the 
admittance of him in the remainder, but not 
to bar the lord of his fine, which he ought to 
have by the cuſtom. _ 
The father a copyholder in fee made a ſur. 
render to the uſe of himſelf for life, and after - 
to the uſe of his ſon for life, and after to the 
uſe of his laſt will. "The father was admitted, 
and died: The lord pretending a forteiture 
entered, and granted the copyhold to a ſtranger. 
Reſolved: That the admittance of the tenant 
for life was the admittance of him in the re- 


mainder; and then the land could not veit in 


the grantee of the lord. 
It was refolved by the juſtices, That the 
' admittance of tenant for life of a copyhold is 
the admittance of him 1n the remainGer, be - 
cauſe he is to pay his fine which 1s intire, and 
no fine 15 due to be paid by him 1n the rema N- | 
GEE 
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der to the lord : but otherwiſe it is of him in 
the reverſion. 


A copyholder ſurrendered to the uſe of one M .39 Elz.B. 
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© for life, the remainder to another in fee : Te- R J 
| nant for life was admitted : He in the remain- | 


der ſurrendered to the uſe of F. S, which ſur- 
render the lord accepted of, and admitted him, 
, and then the tenant for life died. It was hol- 
den 1n this caſe, That the heir of 7. S. ſhould 
have the land, for that the admittance of the 
> tenant for life was the admittance of him in the 
remainder and alſo becaule the acceptance of 
the lord was gua/; an admittance to him in the 
remainder, 
A copyholder in fee ſurrendered to the uſe Tr. 2 Tac. B. 
of his wite for life, the remainder to his youn- R. Auncelme 
ger ſon in fee, and died: The wife was ad- 2nd Auncelme's 
mitted, but the younger ſon refuſed to be ad- ng 4% 
mitted during the life of his mother, but af- FT? F 5 
terwards, without other admittance, he ſur- 
rendered to the uſe of F. S. It was reſolved, 
| That the admittance of the mother tenant for 


life was the admittance of the younger ſon in 

the remainder, becauſe 'they made but one 

eſtate, 
A copy holderhadifluez ſons, B. C. and D. and Zi. 31 Flis. ws 

ſ\urrendered to the uſe his laſt will, and 5: R. Buller 64 

thereby deviſed the ſame to his wife for life, ay a" ; i 


the remainder to C- and the heirs of his body : p-174- 
The wife died after admittance, and the lord 
granteth the copyhold to D in fee, who ſur- 
rendered to the uſe of F. S. for life, and after 
died without iſſue : B, the eldeſt ſon entered. 
It was adjudged, That his entry was lawful, 
and that admittance of him was not neceſſary ; 

for that if a copyholder ſurrendereth to the uſe 
| M2 of 
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of one for life, he in the reverſion or remain- 
der may enter without any new admittance. 


a - =; th. —_— 


S ECT. VI. 


By what and wh: ſe ad, either of the law, of the WF © 
copybolder hin;*1f, or of the lord, ſeverally or 
all together, the copyboid land or eftate ſhall be 
gone, determmed, cr extinguiſhed; and where 


ſuſpenued only. 
E AVING in the ſections before declared 


where.a ſurrender and admittance there- 
wpon, either by ihe lord or his ſteward in court, 
or to them, or inta the hands of tenaats out of 
court, ſhall be good, and where not : Let us 

now look upon this diviſion, and fee in what 
caſe the copyhold or copyholder's eſtate or in- 
tereſt ſhall be ſaid to be gone, determined, or 
extinguiſhed ; and by what and whoſe act it 
was or may be determined, Firit, It may be 
determined by the act of the lord himſelf. * 2. 
By the act of the copyholder. 3.' By acts of 
them both joined together. And laſtly, by 
the at of the law. All which will evidently 
appear by the judgments, reſolutions and pre- 
cedents after enſuing, 


Proofs. 
Co. 2 part, The lord by this a&t cannot, without the 
17. ia Laze's COnCurrent act of the copyholder himſelf, de- 
Caſe. termine the eſtate and intereſt which the copy- 
holder hath in his copyhold. And therefore 
the ſeverance of the freehold and inheritance 
of the land hollen by copy of court-roll (be- 


ing done by the a6 of the lord) doth not de- 
termine 
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termine the copyholder's eſtate, or extinguiſh 
the copyhold. For although that the eſtate of 
the copyholder be but an eſtate at will, viz; 
* ad voluntatem domini ſecundum conſuetudinem Co. 4 part, 2t, 
mManeri ; yet cultom hath ſo eſtabliſhed the in Brown's 
eſtate of the copyholder, that he is not re- Caſe. 
moveable at the will of the lord, ſo long as he 
performs the cuſtoms and ſervices. 
If a copyholder will join with the lord in a 
deed or feoffment of the manor, there, by 
that act of them both, the copyhold is ex- 
tin&t ; as it was ſaid by the lord Anderſon chief 
- juſtice, P. 24 Eliz. in Co. B. ST 
A feme ſole was lady of a manor, to which ; c,, 4 
were divers copyholders : One of the copy- part, 5. ace; 
holders did intermarry with the ſeignioreſs of 
the manor. It was the opinion of the juſtices, 
That the intermarriage was only a ſuſpenſion 
of the copyhold, and not an extinguiſhment of 
it. But afterwards they joined in ſuffering a 
common recovery of the land ; and upon that 
their act it was reſolved, that the copyhold was 
extinguiſhed. _ GD ” = 

Huſband and wife copyholders in feeto them ,, ,. 51. :. 
and their heirs : The huſband for money ob- c. p. Co. 1 
tained an eſtate of freehold to him and his part, Szeck- 
wife, and the heirs of their bodies. It was re- #ri4ge's Caſe. 
ſolved ih that caſe, That by the acceptance of 

the new eſtate the copyhold was determined. 

If a copyholder doth ſurrender to him who 24. 29 Els, 
hath a leaſe for years of the manor to the uſe in C. B. | 
of the ſame leſſee, by that aft of his the copy- Godb. 10t- 
hold eſtate is extinct. | 


* At the will of the lord, according to the aſs of 
the manor. - 
ds 6; The 
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P. 30 Eliz. 
B:. R. Leon. 1 
part, 102. 


Wakiford's 
Cale. 


S upplement 70 the 


The lord of a manor ſold the freehold of 4 
copyhold- unto another, and fo it was divided 
from the manor : and afterwards the copyhol- 
der did releaſe to the purchaſer, It was the 
opinion of the juſtices, That by this releaſe 
the copyhold was gone and extinct. Bur in 
that caſe it was ſaid, That if a copyhold be 


ouſted, fo as the lord of the manor is diſſeiſed, 
and the copyholder releaſeth to the diſſeiſor, - 


nihil operatur by ſuch releaſe. 
A copyholder had common by uſage in the 


waſtes of the lord as to his meſſuage and lands 


belonging: The copyhold comes to the lord, 
who after grants the ſame to the copyholder 
* cum pertinentiis. In this caſe it was holden, 


That thefe words, viz. (* cum pertinentits) could 


M.9 Tac. in 
C.B. adjudged 


acc, | 


P. 8 Fac. in 
Co. B. Moore 


not create a new common, and the common 
firſt holden was by cuſtom annexed to the cu- 
ſtomary eſtate, and was abſolutely extinguiſhed. 

If there be leflee for life, the remainder for 


life of a copyhold, and the firſt tenant for life 


purchaſeth the freehold of the copyhold, and 
afterwards levieth a fine thereof, and five years 
paſs : It was adjudged, That in that caſe by 
the fine levied the copyhold was not gone nor 
deſtroyed, and that this fine was not a bar to 
him who was 1n remainder in lite of the co- 
pyhold. | 

There was tenant for life of a copyhold : 
The lord granted the reverſion of the copyhold 


and Rideval's after the determination of the particular eſtate 


Caſe ant. 


| a leaſe for life of his copyhold, and made h- 
very, which was a forfeiture of his copyhold 


to another for 20 years: Afterwards the copy- 
holder, who was tenant for life, by deed made 


* With the appurtenances, 


eſtate 


= ot EE al at a: 
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eſtate. It was the opinion of the Juſtices in 
that caſe, That this act of the tenant for life 

was not a determination or an extinguiſhment 

of the copyhold : For although it was a deter- 

mination of the particular eſtate of the copy- 
_ holder, and ghat he in the remainder might 

enter; yet the land remained copyhold as it 

was before. ns 

The cuſtom of a manor is, That if a copy- 3 7ac. in B. 
holder in fee dieth ſeiſed, his wife ſhall hold * £4/mor 
the land during her life as free bench: the (05 422% 
lord enfeoffeth the copyholder of the land. It ,, i26. 
was adjudged, That ſhe ſhould not hold the 
land for her life as free bench, but it was gone 
by the purchaſe. Contrary, if the lord had 
infeoffed a ſtranger of the land. 

C. purchaſed a copyhold tromA. lord of the ;-., .. 77 g. 
manor, to him and his wife and their child for p,.;, acc. 
their lives : Afterwards A. by indenture gran- 
ted the freehold to B. for life, rendering rent, 
and made livery : and afterwards A. levied a 
fine /ur conuſans de droit, &c. to C.of the ſame 
lands, who afterwards accepted of the rent 
from B. It was holden 1n that caſe, That by 
the acceptance of the rent from B. the copy- 
hold of C. was deſtroyed and determined. 

| Note; If a copyholder takes a leaſe for jj ,. ,, 16 
years of his copyhold lands, the copyhold is F1;z. in Co.B. 
determined : and o it 1s, if the lord leafeth a 
copynold for years which 1s eſcheated, the co- 
pyhold is determined. Burt 1f a copyholder 
purchaſeth the manor, the copyhold 1s not de- 
termined, but ſuſpended, becauſe there is no 
interruption, bur it 1s able to be granted again, 
becauſe by the cuſtom it ſufficeth that it hath 
been demiſed and demiſable. 
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Of forfeitures of copyhold, and copybold eftate ; 
and what atts or things done by the copybolder 
ſhall amount unto or be adjudggd a forfeiture 
of the copybelder”*s eſtate, what not. 


H E general grounds of forfeitures of 


copyholds, or of their eſtates are declared 
in the former part of this treatiſe, unto which 
I ſhall refer you. That which I ſhall now ſay 
1s but by way of amplification of thoſe grounds, 


with ſome judgments and authorities in ſeveral 


caſes upon ſundry differences. All forfeitures 


. Cake 4 part, 


Maurret's Cale. 


may be reduced unto theſe heads : Either vo- 
luntary acts done to the prejudice of the lord, 
or negligent or wilful refuſal to do and pay his 
duties and ſervices to the lord, which by the 
laws and cuſtoms of the manor he ought to do 
and perform. 


Proofs. 


A copyholder makes a leaſe either for life 
or years of his copyhold lands, which is not 
warranted by the cuſtom of the manor : now 
although ſuch leaſe ſhall be a good leaſe as be- 


twixt the copyholder and his leffee, and he 


ſhall not avoid his own leaſe ; yet as unto the 


lord it is a forfeiture of the copyhold and of 


41: 


H. 37 Eliz. 
Faft and Har- 
ding's Cale. 
Cro. E1.7498. 


his eſtate, and the lord ſhall take advantage 
of ſuch forfeiture, and may enter upon the 

lands leaſed. | 
So if a copyholder makes a leaſe of his co- 
pyhold for 3 years by word, to begin at M:- 
chaclmus or at a day to come; although it 1s a 
TE good 
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cood leaſe as betwixt the parties to it, yet it is 
a forfeiture of the copyhold to the lord; and 
| ſoit was holden Hz. 37 Eliz. in Eaft and Har- 
ding's caſe. | 
F A copyholder of a manor made a leaſe of P. 19 Fac. in 
| his freehold lands for 10 years, and, to avoid Cs. B. the 
a forfeiture, made a leaſe of his copyhold lands 14% "6 "Et 
for one year; but covenanted with his leſſee, 5" * EY 
that he ſhould enjoy the copyhold lands * ge P. 301, "Y 
anno in annum, during the 10 years. It was 
the opinion of the juſtices in this caſe, That 

becauſe this demiſe of the copyholder was but 

for one year, and ſo warranted both by law and 

cuſtom, and it was but only a covenant on the 

part of the leſſee, that he ſhould hold it for a 

longer time, that this was no forfeiture, al- 

though the lord pretended the {ame to be a 

forfeiture. ens | 

The lord licenſed his copyholder to make a ,, _. »;.. 

leaſe of his copyhold lands for 21 years, to be- ;, Ap by 
gin at Michaelmas following : The copyholder Anaerſor.” 

by indenture made a leaſe accordingly ; but Moore 184- 
afterwards, before Michaelmas, he made an- 

other leaſe by indenture to another perion, to ' 

begin at Michaelmas following. It was the 

opinion of the lord Anderſon chief juſtice, Mich. 

27 Eliz.in Co. B, That the making of this 

ſecond leaſe, being without the licence of the 

lord, was a forfeiture of his copyhold. 

A copyholder tor life hath licence of the (s Tac. in 
tord to make a leaſe for 3 years, if he fo long 3. R. Wor- 
live, and he makes a leaſe for g years without /cage and 
fuch limitation. It was holden to be no for- F-mburic's 


feitur 1s P11; t . the | | CC: Caſe, Cro. 2 
e of his eſtate in t copyhold, becauie p- 436. 


* From year to year. 
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AM. 8 Tac. 
B. R. Ward's 
Caſe. 


H. 33 Eliz. 
Cri/pe and 
Fryers Caie, 
in Moore 350. 
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the law makes ſuch a limitation to the eſtats 


which he makes, that it ſhall continue but 


during his life. But if he had been a copy- 
holder in fee, it had been a forfeiture of his 
eſtate to have made ſuch an abſolute leaſe, be- 
cauſe he had done more than he was licenſed 
to do by the law. And fo it was adjudged in 
Hall and Arrowſmith's caſe, which ſee in Pep- 
ham”s reports 185. | 

If a copyholder withourt licence of the lord 
doth erect a new honſe upon his copyhold 
lands, ſome opinion hath been, That the ſame 
1s a forteiture of his eſtate. But I doubt much 
of that caſe, becauſe the a&t done 15 for the 
benefit and advantage of the lord, and not to 
his prejudice. Quwre of it. 


ES 2 ED © 


Where denial or refuſal to pay his rent, fine, 
to do his other cuſtoms and ſervices, ſhall be a 


forfeiture of his copyhold and copybold eſiate, 


and where not. 


| Proofs. © 
COPYHOLDER in fee was ſeiſed of 


{ Y land rendering rent at Mrchaelmas and 
our Lady-day. The lord at the laſt inſtant of 
the day of payment demanded the rent upon 
the land, and the copyholder was not there, 
nor any for him, to pay it, It was a queſtion, 
if his nonpayment of the rent was a forfeiture 
of his copyhold or not. And the better op1- 
nion of the court ſeemed to be, That 1t was a 
forfeiture, becauſe the copyholder was to take 


his 
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his rent, and his not being there ſeemed to 1m- 
ly. that it was a voluntary denial, or refuſal 
at the leaſt, of doing the fame. But guere of 
it; for it was reſolved in another caſe, Tr. 21 | 
Fac.in C. B, That not payment of rent, or 77 21 Jac. i 
of the fine upon admittance to his copyhold, £9: We 
was no forfeiture of his copyhold eſtate, with- 
out there was ſome expreſs verbal denial of it, 
which there was not in this caſe. 

A copyholder ſeiſed by force of ſeveral co- M. 37 Flix. 
pies of Black-acre by the rent of 4 d. WWhite-acre B. R. Towers 
by the rent of 4 4. and Green-acre by the rent ©" w_ 2 Us 
'of 64. denied the rent of Black-acre. In that Cafe, Cro. 
caſe it was holden to be a forteiture of that E1:z. p. 353. 
acre, but no forfeiture of the other two acres, 
becauſe although they were all in one hand, 
yet becauſe they were holden by ſeveral rents, 
the forfeiture of the one acre cannot be the for- 

_ feiture of the other two acres.  _ 

No fine 1s etther due or payable to the lord, Yi. Coke 4 
but either upon a deſcent, or upon an admit- Part, 25.1n 
tance, But if ſuch a copyholder upon his ad- 3974's Cale. 
mittance ſhall make an abſolute refuſal to pay 
the fine to the lord, the ſame is a forfeiture of 
his copyhold and of his eſtate. But there ſuch 
a fine muſt be reaſonable. For if the fine aſ- 
leſied by the lord be an unreaſonable fine, (cf 
which the judges ſhall determine) a refuſal or 
denial of the copyholder to pay the ſame ſhall 
be no forfeiture of his eſtate or copyhold. 

Note; Ir was reſolved by the juſtices, That 
if the lord demandeth an unreaſonable fine of Dz/rcn and 
his copyholder, and he refuleth to pay it, it Hamond's 
is no forfeiture ; otherwiſe where it is a reaſon- Ele, Bicore 
able fine. If a fine be certain, the tenant 1s A 
to bring it with him to the court, and to pay 

IT 
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it before admittance ; and if he be not ready 
to pay 1t, it 1s a forfeiture ; and ſo it was ad: 
judged. But what ſhall be a reaſonable fine 
or an unreaſonable fine, ought to be deter- 
mined * per arbitrium bont viri ;, and the court 
and juſtices of it ſhall be judges of the reaſon- 
_ ableneſs of the ſame ; if it be pleaded that the 
fine demanded by the lord, or the diſtreſs fot 


it, be unreaſonable or exceſſive. 


A. 6 9a. in A copyholder ſeiſed of copyhold lands of the 


C3. Wil. yearly value of 53s. 4d. per annum, and no 
lz2ves nd * more, ſurrendered them into the hands of the 
Kilhwes lord of the manor to the uſe of F. S: and his 
Caſe, 13 Gie heirs: The cuſtom of the manor was, That 
Wen upon the admiſſion of any perſon a reaſonable 
fine ſhall be aſiefied by the lord or his ſteward 
to be paid. The ſteward at the court holden 
for the {aid manor affeſſed a fine of 51. 65: 
84. (the value of the lands for 2 years) to be 
paid by F. S. for a fine z which fine being re- 


queſted of him by the lord to pay, he retuſed 


to pay the ſame ; whereupon the lord entered 
upon the lands for a forfeiture. In which cafe 
theſe points were reſolved. 1. That if the fine 
allefled had been reaſonable, yet a certain time 
was to be ſet, and a certain place where 1t 
ſhould be paid: for it ſhall not be intended 
that the tenant hath ſufficient money about him 
to pay a fine which 15 uncertain to be aſſeſſed: 
2. That the fine allefied by the ſteward was 
an unreafonable fine : and 3. That the refuſal 
was no forfeiture. 
If the fine of a copyholder be aſlefled by the 
lord or his ſteward, be the fine reaſonable or 


* By the opinion of a good man; 


I unrea- 
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P unreafonable, the lord muſt demand the fine MH. 13 Fee. C- 
* of the copyholder before he can enter upon the : Denny ny 
* copyhold for not payment thereof, and the {732 0 


| f Hob. 136. Co. 
reaſonableneſs or unreaſonableneis thereof ſhall ; ; oe Oh 


be adjudged by the courr, Frie's Caſe acts. 


Lands being cuſtomary lands, and by the P: 42- 
cuſtom deſcendable ro the younger ſon, the p. ,, z1;z. B. 
father died, the younger fon being of the age X.Rumny and 
of 2 years: Thirty years incurred after the E's Cale, 
death of the father, and no court had been 7: 2 patty 
holden for the lord of the manor : Bur in the © 
interim the younger ſon had made a leafe of the 
lands to a ſtranger ; and after, at the next court 
holden for the manor, he came into court and 
prayed to be admitted, but the ſteward refuled 
to admit him. It was holden in this caſe, That 
the leaſe made by him was good, and that 
there was no neghoence in him-to be aumitted 
to the copyhoi:} eitate; for that it was holaen 
in this caſe, That ut a copyholder Gdieih, his 
heir within age, he 1s not bound to come at 
any court during h1s nonage to pray admittance, 
or to tender his fine jor the fame; and it the 
death of the anceitor be not pretented, nor 
proclamations made that the heir come in to. 
take-up the land and pay his fine, the heir ſhall 
not forfeit his land for ſuch neglect, although 
he be of full age. | 

If the homagers in a court-baron being co- 4 Flix. Dyer 
pyholders do refuſe to make their prelent- 27": 
ments, it 1s a forfeiture of their copyholds : 
and fo it was refolved to be by both the chief 
Juſtices in the Star-chamber in the earl of Arun- 
dePs caſe. | | 

A copyholder came not to the lord's court of 
the manor to do his fuit and ſervice by the 

ſpace 


» 
7 Ss be FE er 
2 RPS 1 
K CAS 0 he” gf 


- — rs ; ee Ins Ap” ” 
BY SIXD L 
- : ER - £ 
a n = ——_— p ; py 
oO ng. th pr rms 
Ed LE IONOIIOEOY PETITE” 
5 * A wid - > - oy OO TY — _ b : oo -—- 
4 \ © 2. nnd l mp - 


IA Coty, EEE TP ant, doe eg; 2 


ib fine; 


Ae FEE 


POR 


WT 
= ” 
ea — WILLC = 
OS ITE IR 
R _ =p 


174 Supplement to the 


H. 13 Fae. B. ſpace of 3 years together. The queſtion was, Wt fon 
R. &-ifeld if it was a ſufficient cauſe of forfeiture of his 


Ce 4s. Copyhold. It was faid by the court, That ir Wl pybs 

; part, 3;, Was no caule of forfeiture, 1f a warning be not not, 
given by the lord of the time of his court to be of t 
holden, and notice thereof given to the copy. cou 
holder himſelf; and the withdrawing of his tak 
ſuit by a copyholder 1s only fineable : but if ſoly 
he doth deny to do his ſuit and ſervice, then {MW for 
1£ 18 a forfeiture of his copyhold : and ſo was it wit 

RE Ot adjudged MM. 14 Fac. in B. R. in Hammond aud Wl 


' Winibank's caſe. 
.B-36#kz.;, Summons was given at the church door for a 
. #n Co. B.. ." copyholder to appear at the lord's court, and 
Goa0. 142." do his ſuit and ſervice ; upon which ſummons 
 Fid. 1. 30 he did not appear. The doubt was, if it was 
Eliz. C. B. a cauſe of forieiture of his copyhold. It was 
Sir "der the opinion of the whole court, That it was no 
3 cauſe of forfeiture of his copyhold, becauſe 
1 Part, 104. fhat 1t was not ſhewed that 1t was the cuſtom 
Where gene- to make ſuch ſummons : and the court faid, 
ral Warnizg "That it were hard to make it a forfeiture, be- 
o 2 COPY- cauſe perhaps the copynolder had not notice of 

older to : 

appear at the If : and they held that in ſuch caſe notice mult 
Lord's Court be given to the perſon, and his refuſal mult be 


given within a wilful refuial, 
the Pariſh x | 


| | b . 
$a The cuſtom of a manor was, That if a copy» 


where not, holder died ſeized, his wife ſhould hold his 
| '__ lands as her Free Bench, and be admitted te- 
H. 25 Ez. ant, and that the fon ſhould not be admitted. 
| in B. R. Burne- : ! ; 
| ford ang Six fenantduring the lite of his mother : andfarther 
Febn Packing- the cuſtom was, That if any copyholder com- 
zon's Caſe, mitted felony, and 1t were preſented by the 
-£E I Paſt: komage, that the lord might ſeize the copy- 
£4 hold as: forfeit : The copyhoider died ; his 
| wife was admitted to her Eree Bench : WW 
C0 On 


ff : 
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ſon committed felony ; the wife died. The 
| queſtion was, 1f the lord might ſeize the co- 
{ pyhold as forfeit. It was objected, He could 
# not, for that the ſon was not tenant at the time 
of the forfeiture committed, and ſo the lord 
could not then ſeize, and the cuſtom ſhould be 
taken ſtrictly. But notwithſtanding it was re- 
ſolved, That the lord ſhould have the land as 
forfeit, and that the fon was a copyholder 
within the intent of the cuſtom. 

If huſband and wife be joint copyholders of 


the purchaſe of the huſband; during the co- Z wp oy 


verture the huſband 15 attainted of felony, and 

dieth : Ir 1s no forfeiture of any part of the co- om 
pyhold. Burt if the parcnate. be made before ” 
the coverture, then 1t is a forfeiture of the 

mgiety. 

The king being bord of a manor, a copy- 17 © Yar. in 
holder within the manor made a leaſe cf his Scaccario, 
copyhold for 3 lives; and the ſurviving tenant Gedb. 269. 
for life continued the poſſeſſion of the lands for 
40 years. Though the making of ſuch a leaſe 
for 2 lives was 1n Jaw a forfeiture of the COPY- 
hold ; yet becauſe it did not appear upon the 
endorſement of the deed that livery was made, 
it was holden, That the king could not take 
advantage of the forfeiture. 

If a copyholder doth bargain yy ſell his. 
copyhold lands by deed indented and enrolled, 
it was reſolved, The ſame was no cauſe of for- 
feiture of the copyhold of which the lord can 
take advantage, becauſe the copyhold did not 

aſs by the deed : and 1 it was faid 1t was ad- 
judged in Londozx's cafe. 

So, if a copyholder for life ſurrendereth to ;; Ez, Bl. 
the uſe of another in tee, and beſides that /'s Caie, 

makes 4 5. 24. 
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Cro. 1. part, 
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Willington's 
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makes livery of the land ; this is no forfeiture 
of his copyhold, becaule the eſtate paſſeth by 


- the ſurrender, and not by the livery. 


If a copyholder for life cuts down timber. 
trees, It 1s a forfeiture of his copyhold : and 6 
it was adhucged in Belfield and Adams's caſe. But 
if a copyhoider makes a leaſe for years, and 
the leſſee cuts down timber-trees, or commit; 


| other waite upon the copyhold lands, the lord 


annot enter upon the land for a forfeiture; 


| but in ſuch caie the lord is put to his action 


upon the caſe againſt rhe wrong doer. 


SECT. -XI. 


Where the aft of the lord, and what of of his, 
ſhall diſpenſe with a forfeiture made by bis w- 
pybolaer , where and what not. 


Proofs. 
COPYH OLDER commits waſte, and 
after the waite done, the lord accepts of 
the rent from the hands of the copytolder, 
942ere it 1t ſhall bar him to enter for the for- 
feiture. It is a quere not reſvlved. 

If lands by demiſable to two by copy for life 
ſucceſſive, and the cuſtom of the manor 1s, that 
they may not cut trees : if tie firſt of them 
cutteth down trees, It 1s a forteiture both of 
the eſtate of the preſent tenant for hife, 2nd of 
the eſtate of the other in remainder over. 

If a copyholder levies a fine, makes a feott- 
ment, or ſuffers a common recovery whici ce- 
ſtroys the eſtate: in ſuch caſe no acceptance of 
the rent, or a&t done by the lord, ſhall be. 
available to make the eſtate again good. But 

where 
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where the cuſtom of the manor only 1s broken s 
as if the copyholder makes a leaſe of his copy- 
hold lands for more years than one year, or de- 
hies to pay his rent, or denies to be ſworn 
of the homage, or commits waſte : there his 
eſtate may be afterwards confirmed, and there 
and in ſuch cate the acceptance of the rent by 
the lord will amount to a confirmation of the 
ant ena, i. - > - | 

In ſome caſes, where an eſtate of a copyhol- 
der 1s forfeited by law, yet by cuſtom, and the 
act of the lord in his court of the manor, the 
_ forfeiture may be mitigated, and the land ſhall 
not be utterly forfeited or deſtroyed. As where 
| the cuſtom is, That for waſte copyhold ſhall 
be forfeited, a cuſtoni for to amerce the te- 


nant for the waſte done, and to diftrain for tha 


amieercement, will be a good cuſtom to miti- 
oafe the forfeiture of the copyhold. 
The cuſtom of the manor where copyhiold 


tenements were demiſable for lives was, That 2. R. Thorne 
and Tyler's - 
Caſe, 1M, a? oY 


if any ſuch copyholder ſuffered his meſſuage 
to be ruined for want of repairing, or by com- 
mitting of waſte, if the ſame was preſented by 
the homage, the Tord uſed to diftrain the cat- 
tel as well of the copyholder himſelf as of his 
under-tenant levant and couchant upon the 
lands for the faid amereement, It was 0u- 
jected, That the cuſtom was not good, for 
that it was an unreaſonable cuſtom, that the 
under-tenant ſhould be puniſhed for the offence 
of the copyholder, for tae under-tenant is a 
ſtranger to the cuſtom, aad caſtoms ſhould be 
taken ſtrictly. But it was reſolved that the 
_ cuſtom was good : For by the Iaw, the ſuffers 
ing of the copyhold meg to fall to ruin, 

Sc or 
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or to be waſted, was a forfeiture of the Ccopy- 


hold, and the cuſtom did abridge and mitigate 


the forfeiture, and the under-tenant for a year 
was a tenant to the lord, and diſtrainable for 


the rents and ſervices, and the charge lies upon 


the land, and not upon the perſon ; and there- 
fore it was adjudged, That the cuſtom was 
000d, and the amercement lawful, and the di- 
{treſs of the cattel of the under-tenant levant 
upon the land was lawful, all of them being 
by the act of the lord in his court, and by the 
cuſtom of the manor, in mitigation of the for- 


feiture” of the land, and 1ſo for the good of the 
copyholder. 


SECT: £I: 


Whether copybold lands be within the flatute of 
Weſtm. 2. and may be entailed, or not ; and 
obere and by what atFs the iſſues in tail may be 


barred; and ſhall be a diſcontinuance of the 
eſtate, what not, 


HETHER copyhold lands are 
within the ſtatute of Weſtm. 2. cap. 1. 
de donis, Ic. or may be entailed, hath been 
much controverted, and many judgments and 
reſolutions have been on both fides; and it 
ſeemeth to be a point not fully agreed upon at 
this day. I ſhall therefore make ſome little 
mention what hath been ſaid on either ſide, and 
leave 1t to the judgment of others. And firlt 


for the affirmative part, That copyholds are 
within the faid ſtatute, and may be entailed, I 


ſhall begin with Mr. Littleton himſelf. Te- 
nant by copy of court-roll | is, faith he, where 
5 4s there 

3 
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there 15 a cuſtom in a manor time out of mind 


uſed, that certain tenants within the ſaid manor 


have uſed to have lands and tenements to them 
and their heirs in fee-fimple or in fee-tail : and 


in that chapter he particularly ſets forth the 


manner of grants of ſuch eſtates, viz. * Ad 
hanc curiam venit A. de B. et ſurſumreddidit in 
manus domini, &c. unum meſſuagium, &c. ad 
uſum C. de D. et heredum ſuorum, vel heredum 
de corpore ſuo exeunt. Habendum fibi et heredi- 
bus de corpore ſuo exeunt,” &c. By which it ap- 
peareth to be the opinion of Mr. Littleton, that 
an eſtate may and might be of copyhoid lands. 
And herewith agreeth the opinion of Mr. Plow- 
den 1n his commentaries in Morgan and Manx- 
elPs caſe. But note, that the opinion of Mr. 
Littleton 1s, That there muſt be a cuſtom of 
| the manor to enable ſuch eſtates of copyhold 
lands. 


It is faid in Coke 3. part, in eydon's caſe, 


That where an act of parliament doth alter the 


ſervice, tenure or intereſt of the eſtate, either 
1.. prejudice of the lord or of the cuſtom of the 
manor, or in prejudice of the tenants, there 

ſuch an a& of parliament doth not extend to 
copyholds. And therefore the ſtatute of /e/- 
minſter 2. de donis, becauſe 1t extendeth to the 
alteration of the ſervice and tenure of the land, 
and 1s prejudicial to the lord of the manor, 
doth not extend to copyholds. But in that caſe 
it is agreed, That by a ſpecial cuſtom lands 
might be entailed ; for that 1t might be, that 


* A.of B. came to this court, and ſurrendered into th: 
hands of ths lord, one mefſuage &c. to. the uſe of C .of D. 
and his heirs, cr the h:irs of his body, to hold to him and 
the hiirs of his body, | 


N 2 | upon 
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upon the creation of the manors lands were 

oven by lords of manors to hold by their te- 
nants by particular ſervices and for particular 

_ uſes; v2. to ſome to them and their heirs in 
fee-ſimple, to ſome others to hold to them and 

the heirs of their bodies begotten, and to ſome 

others for particular eſtates, as for life, &c. 

and ſuch eſtates having continued in their it- 

ſues time out of mind, cuſtom hath now en- 

abled ſuch eſtates to be of copyholds in tail : 
and although they have and enjoy ſuch their 

eſtates, be it either fee-fimple or fee-tail, yet 

it is but * ſecundum conſuetudinem manerii : and 

therefore and for theſe reaſons and cauſes, al- 

though that copyhold be not or could not be 

entailed within the general words of the ſta- 
tute de dons, Ec. yet by cuſtom time out of 

mind uſed, they ſay that copyholds may be 

entailed. oo ; TE. 

36 Eliz. 1n the King's Bench it was adjudged, 

That where the cuſtom of the manor was, 

that lands might be granted unto any in fee- 

fimple, in ſuch caſe a grant of lands unto a 
man and the heirs of his body was within the 
_ cuſtom : For a cuſtom which extendeth to the 

greater mill extend to the leſſer eſtate. 

NM. 15 Fac. Tenant in tail of a copyhold ſurrendered 
Lee and the ſame into the hands of the lord, to the uſe 
"4 gs __ of F. S. &c. In that caſe 2 queſtions did ariſe. 
 - copyholds were within the ſtatute de 
_ donis, Ec. 2. Whether the tail might be cut 

_ off by a ſurrender. The court doubted of the 
firſt point ; but the better opinion ſeemed to 


* ecording to the cuftem of the manor, 
be, - 
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be, That the ſtatute co-operating with the cu- 
ſtom, they might be entailed. 

A copyholder had iſſue g ſons, A. B. and y. 31 Fliz: 
C, and ſurrendered his copyhold lands to the B. R. Bullein 
uſe of his laſt will, and thereby declared the 2n% Graurr's 
ſame to be to the uſe of his wife for life, the ep _— 
remainder to B. his ſecond ſon in tail, and af- Ons 20a 
terwards to A. in fee. It was a queſtion in this 
caſe, if B. had a fee-ſimple conditional in the 
lands, or an eſtate-tail. For if a conditional 
fee, then a remainder over of it could not be 
limited. It was the opinion of Fray chief 
juſtice, That it was an efſtate-tail in B. and not 
a fee conditional, and that cuſtomary lands 
might be granted in tail. NE 
A ſurrender of copyhold lands was made y. 34 Flix, 


within the manor of Stevenſon, to the uſe of BR. not. 292. 


F. 8. and the heirs of his body ; and after iſſue, Santo and c 

| he ſurrendered the lands: unto another. Tt ro gy 
was agreed by all the juſtices, That it was a fee- 
ſimple, conditional at the Common law, and 

after iſſue, that he might alien the lands. 

A copyholder in fee of the manor of Fair- ,, 36 Elie 
childs and Preachers, 3 H. 8. ſurrendered: his 3. 2. Grave- 
copyhold lands to the uſe of his eldeſt daugh- rand Broot's 
ter for life, the remainder to the eldeſt ſon of Caſe, Pops. 
the ſaid daughter and the heirs-males of his 3+ 
body, the remainder to the right heirs of A. 
the copyholder in fee. In this caſe it was faid, 
That an eſtate in tail could not be of copyhold 
lands. It was the opinion of Fenner and Pop- 
ham, That by equity of the ſtatute de donis an 

eſtate-tail might be of copyhold lands, though 
not otherwiſe. | 

Now on. the other fide, That copyhold 
lands cannot be entailed, nor are within the 


N 3 ſtatute 
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ſtatute de donis, &c. fee theſe caſes and reſo- 
lutions following. 


H. 35 Eliz. in Co. B. it was reſolved by all 
the juttices, that copyholds were not within 


MH. 35 F/iz.inthe ſtatute of Weſtm. 2. de donis : For jf they 


Co. B. Pitts were within that ſtatute, then the lord ſhould 
o _—y 5 not enter nor take advantage of the forfeiture 
aſe, Gaab. 

386. 24% of the copyhold for felony, (the contrary of 
Packington's caſe) but the donor ; and the ſer- 
vices ſhould be done to the donor, and not to 
the lord of the manor; which is againſt the 
_ nature of a copyhold tenure. 


'T;.18 Fac. iz The caſe was, That a copyholder ſurren- 


Co. B. R:y- dered to the uſe of one in tail, there being no 

- Tag cuſtom to warrant ſuch ſurrender. In this caſe 
ICY 5 $.. | | . os # 
bs. 4 part, the queſtion was, whether a copyhold might 


32, 33. Gedb, be entailed within the ſtatute de donis. It was 


367. acc. holden by all the juſtices, That it could not 
be entailed within the ſtatute, and that for di- 
vers cauſes. 1. Becauſe it 1s not within the let- 


ter of the ſtatute, which ſpeaks only * de te-: 


nementis per chartam 4atis : and copyholds can- 
not paſs by deed, but by ſurrender only, as is 
agreed on all ſides. 2. Becauſe they are not 
within the meaning of the ſtatute, becauſe that 
before 7 E. 4. 19. they were not of any account 
in law, being only eſtates at will of the lord 
+ ſecundum conſuetudinem manerii. 2. Becauſe 
| the ſaid ſtatute de doms provides only againſt 
thoſe who might make difinheriſon by fine or 
recovery, which a copyholder there could not 
do or make, becauſe that then upon ſuch 


* Of tenements given by charter. 
T According to the cuſtom of the manor, 


orants 


which was reſolved in Borneford, and Sir Fobn 
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grants in tail the reverſion ſhould be left in 
themſelves, which could not be, being to the 
prejudice of the lord of the manor, And alſo 

. becauſe 1t would be very miſchievous, be- 
cauſe then there ſhould be no means to dock 
or cut off ſuch entails, (common recoveries 
and fines not being then in uſe) unlels there 
were a ſpecial cuſtom to that purpoſe. 


Having thus declared and made mention of _ 


the ſeveral caſes and reſolutions in this much 
controverted point, Whether copyhold may be 
entailed within the ſaid ſtatute Je donis, 6c 


I ſhall not deliver any abſolute opinion upon 


the ſame, although I do much incline to the 


affirmative part, being chiefly led thereunto 


by the opinion of Mr. Littleton, and by the 
reſolution in ManxelPs cafe, and of my lord 
Coke in Heydon' s caſe, and a late reſolution in 
the ſaid point, 42 Eliz. in Zriſh and Rives 
caſe, where it was adjudged in the court of 
Common Pleas, upon an evidence oIVen In a 


caſe of copyhold lands within the manor of 5 


Iſleworth Sion in the county of Middleſex , 
where 1t was reſolved, That no eſtate-tail could 
be of a copyhold without a particular cuſtom 
to warrant the ſame: bur if there was ſuch a 


particular cuſtom within the manor to warrant ' 


fuch eſtates, then by the cuſtom co-operating 
with the ſtatute (as before is expreſſed) copy- 


hold lands might be well entailed within the 


ſaid ſtatute. 


Admitting then that by an efpecial cuſtom 
of the manor lands may be entailed ; the next 


matter to be conſidered of is, By what and 


whoſe a&ts the ſaid eſtate ſhall be either” diſcon- 


tinued or barred, and what ſhall amount to a 


N 4 dif- 
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13 R. 2. Fits, 
Judgment 7. 


ts H.8. Te- 
_ nant by copy 
24. | 


26 Eli Þ, R. 
Dell and 
Rigden's Caſe, 
Aloore 358. 


M. 9 Car. in 
Co. B. Hil 
and (p- 
church's Caſe, 
Brawl. 121. 
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diſcontinuance or a bar to the iflye in tail of 
ſuch eſtate, _ 

. In 13 FE. 2. Fits. Judgment 7, it is ſaid, 
T hat the heir who is inheritable to the copy- 


 Jands by cuſtom may recover the ſame by plaint 


in the court of the lord in the nature of an aſ- 
ſize of mort-daunceſtor, but he ſhall not have 
an aſlize of novel gifſe;/in: And 15 H. 8. tenant 
by copy 24. The heirof a copyholder tenant 
in tail ſhall recover the lands in a formedon in 
the diſcender. 

The cuſtom of a manor was, That plaints 
in the court of the lord of the manor have uſed 
to be 1n real actions. A. recovery was by plaint 
in the nature of a real ation again{t a copyhol- 
der being tenant in tail, and a recovery there- 
upon. had. It was holden in that caſe, That 
the ſaid recovery ſhall be a diſcontinuance to 
take away. the entry of the heir in tail, becauſe 
fuch plaints are warranted by the- cuſtom, and - 
it 15.an, incident which the law annexeth to the. 
cuſtom. That a-recovery. ſhall be a CR 
nuance. But Yige Tr. 36 Ehz. in B. R. 
Dean and Rigden's caſe. If it had been a "ol 
render 1n court, It had been no diſcontinuance, | 
In 27 Els. in a caſe concerning the manor 
of Northbell in the county of Efes, T hat if 
copyhold lands might be entailed within the 
ſtatute of Weſtm, 2. then a cuſtom of a ſur- 
render of it ſhould be a bar or a diſcontinu- 
ance of ſuch eſtate ; for as the eſtate might be 
created by cuſtom, ſo it might be diſcontinued 
by a ſurrender by cuſtom. And Ty. 3$ Eliz, 
F Feld and Elliot's caſe, A ſurrender by oth in 
tail of a copyholder in fee makes a diſcontinu- 
ance of it, But yet notwithſtanding thoſe au- 

thorities 
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thorities and caſes, I do conceive that a ſur- 
| render 1s no diſcontinuance or a copyhold eſtate 
| in tall. 3 ND 
| If a man be ſeiſed of a copyhold in the right X. 30 2s: 
of his wite, or be tenant in tail of a copyhold, 3B. R. Knight 
and he doth ſurrender to the uſe of another in 224 Foee- 
fee : It was holden in that caſe, That the ryrady I. 
ſame doth not make any diſcontinuance of the q;,, a 
eſtate of the wite or of the eſtate-tail, but that 
the wife or the iſſue in tail may reſpectively en- 
ter into and upon the land. And according to 
this 1t. was adjudged in Gravenor and' Brook's 
caſe before mentioned in 36 Eliz. 

 Copyhold lands were entailed, and the co- ,. x;;.. ;, 
pyholder ſurrendered the ſaid lands to the uſe C:. B. Lazeand 
of another man 1n tail with divers remainders H:1's Caſe, 
over, and then he died. It was faid in this &-45. 368. 
caſe, That ir was no diſcontinuance of the tail, _ 

but the iſſue 1n tail, notwithſtanding the ſur- 

render, might enter. But it was ſaid in that 

caſe, That if 1t were a diſcontinuance, that in 

ſuch caſe a formedon in the Reverter did not lie 

by the tenant in tail, becauſe when a copyhol- 

der makes a gift in tail, he hath no reverſion, 

but a poſſibility ; and the lord ſhall avow upon 

the donee for the rents and ſervices, and- not 

upon the donor. | | 

In treſpaſs it was adjudged, That a ſurren- ,, | 

der by tenant in tail of a copyhold was not any 9014;and 
diſcontinuance of it, no more than a ſurrender Level, Moore 
by tenant for life to another in fee was a for- 753: 
feiture. Lo IO Fomeh 

_ If an infant tenant jn tail ſurrendereth his #, ;; F1;z. 
copyhold lands to the uſe of a ſtranger, who 1s Goo/es and 


admitted, the infant may enter at his full age, 74's Caſe, 


becauſe it was not a bar nor a diſcontinuance. 7977 597+ 


It adjudped, acc. 
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It is not to be diſputed or queſtioned whe. 
ther a common recovery of lands at the Com- 
mon Jaw with voucher over and warranty be a 
bar of lands entayed : It is univerſally received 
by all learned in the laws of the realm to be a 
bar of ſuch an eſtate, and the inheritances of 
a great many perſons of quality and others do 
depend upon ſuch common recoveries had and 
ſuffered. But then the queſtion hath been, 
whether a common recovery had and ſuffered 
in the court of the lord of the manor ſhall be 
a bar of an eſtate of copyhold- lands entailed: 
and for that, it will ftand upon this difference, 
| Where the cuſtom of the manor hath always 
| been, that ſuch a recovery there had ſhall be a 
bar, where not. For without a ſpecial cuſtom, 
 T do conceive that by-a recovery had and ſuf: 
fered in the court of the lord of the manor, an 
eſtate-tail of copyhold lands cannot be'barred : 
But where ſuch a cuſtom 1s or hath been out 
of mind- ufed, there I conceive that a com- 
mon recovery had and ſuffered in the court of 
the manor wilt bar an eſtate '1n tar] of copy- 
hold lands. I ſhall only put you two jud 
ments -and reſolutions to make good this i 
ference, although many others may be al- 
 Jedoed.” 
» PIE” Upon a ſpecial verdict in an a&tion of treſ- 
. 37 Eliz in 
BP Cium Paſs it was found, That the lands were copy- 
and Pcafe's hold demiſable in PR with the remainder over 
Caſe, Gro. in tail: That tenant in tail in poſſeſſion ſut- 
Eliz. 391. fered a common recovery with voucher in the 
court. of the manor of theſe lands, and after- 
wards died : But there was not any cuſtom 
found for ſuffering recovery of ſuch lands in 
the court of the ſazid manor, It was _ 
Y 


y 
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© by the whole court in that caſe, That the reco- 
E very ſhould not bind the tail but upon. a re- 
E compence in value, and in-that caſe the iſſue 
E could not have land in value : Alſo the lord 
© ſhould loſe his fine, and the party to whoſe uſe 
E the recovery was had ſhould hold the lands 
| without admittance or grant from the lord, 
which 1s contrary to the nature of a copyhold. 


The other caſe was this, Land was demi- 


| fable in tail by cuſtom : A copyholder demiſed 
| the land 1n tail by copy : 'The copyholder ſuf 

| fered a common recovery.in the court of the 
| manor with voucher and warranty. The court 


at the firſt doubted of it, becauſe a warranty 
could not be annexed to {uch an eſtate in tail. 
But yet afterwards it was reſolved, That the 
recovery there was a bar of the rail. And 
note, for a concluſion of this point, That at 
this day, by the cuſtoms of ſeveral manors, 
common recoveries are had and ſuffered in the 
courts of lords of manors for the docking and 
barring of eſtate-tails of copyholds. And 


much inconvenience wouid enſue, both if co- 


pyholds at this day might not by cuſtom be en- 
tailed, and hkewiſe if by cuſtom common re- 
coveries had of eftate-tails with voucher over 
in the courts of lords of manors ſhould not 


thereby be docked and barred. 


SECT, XxX: 


What things are incident to a copyholaer, and what 

_ be may take of common right without the grant 

or licence of the lord : And what atts upon the 
land ſhall bind the copybolder, what not. 


| 2 a copyholder according to the cuſtom 
doth ſurrender into the hands of 2 tenants to 


the uſe of 7. S. and his heirs, and afterwards 


the 


in B. R. 
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M. 37 Eliz. 


Eylett and _ 
Lacs Caſe, 
Cro. Eliz.380. 


x88 


 Paſeh. 45 
| Eli. adjudg- 
0d,acc. 


9 H. 4. tit. 
Waſte 59. 
13 Cote 68. 


the lord before the preſentment accepts of the 


But if the copyholder doth ſurrender part of 
| his copyhold lands to the uſe of another, who 


_ of common right, as a thing incident to the 
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the copyholder dieth before the preſentmen | 
be made of the ſurrender by the tenants, any 


rent of 7. S. generally, but not as a copyhdl. 
der : the heir of the ſurrenderor may enter int 
and upon the lands, and receive the profit 
thereof to his own uſe, for that nothing veſteth 
in the ſurrenderee before admittance, and the 
inheritance of the copyhold is in the heir guy 
by deſcent. 

To have common in the waſtes of the lord 
1s not a thing incident to his copyhold, but 
by preſcription or cuſtom of the manor. [f 
therefore a copyholder purchaſeth the inher; 
tance of the land, the intereſt of the common 
being a thing entire 1s gone and determined, 


1s admitted, yet his whole common 1s not 
thereby determined, but he ſhall have common 
{t1]] for the lands not ſurrendered. 

A copyholder may take houſe-bote; hedg- WM 
bote and plough-bote upon his copyhold Jands 


grant, 1f it be not reſtrained by a cuſtom, that 
the copyholder ſhall not take it but by afſign- 
ment of the lord or his bailiff. And if the 


lord, where the tenant hath ſuch botes, cuts 


down all the woods and under-woods which are 


ſtanding and growing upon the lands, to pre- 


vent the copyholder of his botes, he may have 
an action of treſpaſs againſt the lord, as it was 
reſolved in Heydon and Smith's caſe, Paſch. 8 
Jac. mm Co. B.- 
A manor may be copyhold, and holden of 
another manor by copy of court-roll : a if 
uh 
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8 ſuch a copyhold manor be granted unto F. S. M. 8 Fac. 
| and his heirs, F. S. may hold a copy court *-*: The ing 
| within his ſaid manor without a ſpecial grant-of 
| it; for that of common right a court-baron or go, 191. 
| 2 copyhold court 1s incident to every manor. 


andStawerton's 
Cafe, Yelw. 


A lord of a manor grants a copyhold for 2 P. 26 Ele: 


| lives, and afterwards takes a wife : The 3 lives C. B. Cham 
| end or determine : The lord enters into the 229% Pover's 
| manor, and keeps the copyhold lands in his 


Caſe, Leon. n 
"£0 part, 36. 
hands for a time, and then grants the lands 


| over again by copy, and dieth : The wife of 
| the lord enters, and claims dower in it. In 


this caſe 1t was reſolved, That the copyholder 


| ſhould hold the lands diſcharged of the dower, 


becauſe the copyholder comes and is in the 

lands by the cuſtom, which is paramount to 

the title of dower. 
| A copyholder is ſeifed of lands at common P. ; Ez. by 
law, and alſo of lands holden by copy of court- Dyer. Yid. 
roll, and he by indenture without licence of Mere 50. 
the lord, makes one leaſe of both lands, ren- 


| dering rent. It was ſaid by Dyer, That in 


ſuch cafe the whole rent is iſſuing out of the 
lands at Common law, becauſe the leaſe as to 
the copyhold lands was utterly void. 

If the lord grants to hiscopyholder thetrees , |»... 
growing upon the lands, and which ſhall after y' pg. pore 
orow, with liberty to cut them down and carry 94. | 
them away ; he may juſtify the cutting of the 
trees which are growing, and it fhall not be a 
forfeiture of his copyhold, becauſe the lord 
hath by his grant diſpenſed with it : But he 
cannot cut down the trees which ſhall there 
after grow, as it was faid by Plawden and 
Popham. ” 
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Paſc. 12 Elis. 


in B. R. ad- 
judged, ACC. 


M. s Jac. 


 Savayn an 


Beckitt's Caſe, 
\foore Bll, 


3812. 
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If a copyholder binds himſelf in a ſtatute, 
his copyhold land ſhall not be extended upon 
the ſaid ſtatute, becauſe the copyholder 1n the 
eye of the law hath an eſtate but ad volunts. 
tem domini ſecundum conſuetudinem manerii; 
But if a man be tenant tor lite or years of z 
manor, and a copyhold comes to his hands b 
forfeiture or other determination, and he bind; 
himſelf in a ſtatute ; although the copyhold 
be after granted, yet it may be extended upon 
the ftatute, becauſe the copyhold was annexed 
to the freehold, and joined with 1t in the hand; 
of the lord, when the ſtatute was acknoy:- 
ledged and entered into. ug 

The cuſtom of a manor was, That a copy- 
holder might cut and lop trees for hedge-bote 
and other neceſſaries : The queen made a leaſe 
of the manor to F. S. with exception of trees: 
King 7ames granted the reverſion to F. D. in 
fee : The aſſignees of the term granted a co- 
pyhold to other for 2 lives, Habendum to them 


ſucceſſive : The copyholder cut trees. It was 


reſolved, That the copyholder was in by the 
cuſtom paramount the exception, although he 


took his eſtate after the exception, and there- 


a8 Eliz. Co. 
A. part, 23- 
Builnck and 
Divley's 
Cafe, Aoore 


599- 


AM.g Jac. m 


| C9. 7 ad- 


judg2d, Acc. 


fore might juſtify the cutting of the trees for 
the hedge-bote and other neceſſaries. 

The huſband ſeiſed in fee of copyhold lands 
in the right of his wife ſurrendered the ſame to 
another, who was admitted, and afterwards 
the huſband died. It was adjudged that in 
this caſe the wife might enter, and ſhe ſhould 
not be put to her cu! in vita, 

If there be leſſee for life, the remainder for 
life, of a copyhold, and the firſt tenant for 
life dow purchaſe the freehold of the cor 

old, 


——_— p 
S _— . 
—_— 
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hold, and levies a fine thereof, and 5 years 
n WW paſs : It was adjudged, That this fine ſhould 
« {W& bar him in the remainder of his Copy hold, 
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SECT. .-XIV, 


IV here the lord of the manor ſhall be chancellor in 
his own court, to determine the differences 
which ariſe betwixt copybolders. 


COPYHOLDER doth ſurrender his y. 2, Zliz.in 
. copyhold lands to A. to hold the lands till B. R. 1 Leon. 
| he hath levied the ſum of 1007. upon truſt * 
that afterwards he ſhall ſurrender to the uſe of 
B: A. levies the money, and being required 
to make the ſurrender to B. he refuſeth to do 
it; whereupon B. exhibits his bill to the lord 
in the court of the manor : The lord there 
makes a decree, that A. make the ſurrender to 
B. which he again refuſeth to do; and there- 
upon the lord {e1zeth the lands, and afterwards 
admits B. to the ſame. It was the opinion of 
the whole court in this caſe, That both the. 
ſeizure of the lord, and his admittance of B. 
were lawful, becauſe the lord in ſuch caſes of 
equity to execute truſts 1s chancellor in his 
own court. 

If a falſe judgment be g1ven In a court- ba- Fid. 14 WH. 4 
ron by the ſteward againſt a copyholder, the 34. 
copyholder in ſuch caſe ſhall not have either a 
writ of error or a"writ of falſe judgment ; but 
he may ſue in the court of the lord by bill, to 
be relieved againſt ſuch judgment; and the 
| lord as chancellor, may give him relief there- 

In, and ſhall reſtore the land to the party upon 
the falſe judgment given by the ſteward, and 
reltitution made to the copy holder. 


SECT. 


192 Srpplement to the 


$KCT; TY, 


Of ſurrenders upon conditions ; and where ſuch 
 ſfurrenders ſhall be good, where not. 


: LEST x4, 
"OS ih COPYHOULDER in fee ſurrendered 
Co. : part, out of court his copyhold lands to the uſe 


| Kireand of another and his heirs upon condition : At the 


Ruernton's riext court the ſurrender was preſented, but in 
Caſe, Þ.25- the preſentment the condition was omitted: 
He to whoſe uſe the ſurrender was made being 
dead, the lord admitted his heir. It was re- 
folved in this caſe, Fhat the preſentment of 
the ſurrender was void, becauſe it was not 
madein ſuch manner as the ſurrender was made, 
But if the conditional ſurrender had been pre- 
fented, it had been good, although it was not 

entered into'the court-roll. 
py h A copyholder ſurrendered his copyhold'upon 
r.,2 Fac. BB ET {4 | | he | 
B.R. Gro. Fac, Condition, and afterwards by deed he releaſed 


306. Halland the condition. Reſolved it was good without 


Shardbrook's a ſurrender, for that a conditiort or a right can- 


Caſe. - Not properly be ſaid to be determined by a ſur- 


. render, but it may be by a releaſe. 

M.1; E.3.13, The caſe was; Grandfather, father, and ſon: 
| The grandfather died : The father aſfigned 
dower to the grandmother, being his mother, 
who ſurrendered it back to the father paying | 

rol. per amum: The father died ; his wite 
brought dower againſt the ſon and recovered, 
becauſe the father had the fee and freehold 
conjoined in the life of the grandmother by 
the ſurrender. It was reſolved in this caſe, 
That when the wife of the father doth noms 
ower, 
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dower, ſhe ſhall pay to the grandmother ſo 
much rent as doth belong to her proportion in 
dower. And in this caſe it was holden, That 
although the eſtate of a man be conditional 


and defeaſible upon a bad title; yet the wife 
ſhall not be ouſted of her dower until the con- 


ditional or defeaſible title be defeated. And 


where huſband and wife are tenants for life, 
and ſurrender to him in the reverſion, the 
wife of him 1n the reverſion ſhall be endowed, 
and yet the ſurrender is but conditional ; for if 
the wife of the tenant for life overliveth her 
huſband, the ſurrender is defeaſible : 2 fortior: 
in caſe where 1t 1s not defeaſible, as in this caſe. 
And it was faid 1h caſe of a ſurrender of copy- 
hold land, where it was conditional, the wife 
is dowable of it, if the condition do not de- 
termine the eſtate in the life-time of the hu{- 


' band : Bur a feme 1s not dowable of copyhold 


but by cuſtom of the manor. 
A copyholder deviſed his lands to his wife H. 27 Flix, 

for life, and that ſhe ſhould ſell the lands for G&2. #4z. 

the payment of his debts; and ſurrendered to ©®:; £rig4t 


the uſe of his will : The copyholder died : His ox. ***** 


' wife ſurrendered the land upon condition to 


pay 12/, It was adjudged, It was a good 
ſurrender upon the condition, and that it was | 
a good fale made by her. * | : 

The father, copyholder in fee, ſurrendered +, 13 Elie. 

his copyhold lands to the uſe of his ſon in fee, 5,14: and 
upon condition to perform covenants in an in- Lawnd's Caſe, 
denture : The ſon after admittance ſurrendered C9. £42.239. 
to F. $. upon condition thar if the ſon, pay 10/. 
the ſurrender to be void : The ſon neither pays 
the 10 /. nor performs the covenants in the 1n- 
denture : The father enters. Reſolved, That 
| ou by 
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by the entry of the father both the ſurrenders 
were avoided, and there the fon might well en- 
ter after the death of his father, and the ſur- 
render made by him to F. S. 

If a copyholder doth ſurrender his lands to 
the uſe of F. S. and his heirs abſolutely, and 
the lord admits the tenant upon condition, it 1s 
' void; for that after admittance the tenant is 
in by him who made the ſurrender, and not by 
the lord. | 

The cuſtom was, That a copyholder might 
out of court ſurrender to the ule of a ſtranger 
in fee : The lord of the manor made F. his 
ſteward * ad exequendum per ſe, or his ſufficient 
deputy, who made 4. his deputy TÞ pro hac 
vice to take a ſurrender of huſband and wife, 
the remainder in fee : The deputation was 
farther, viz. | Et ulterins faciendum quantum 
7 me eſt A. took a ſurrender of the huſband 
and wife upon condition, which condition was 
afterwards performed and executed. Reſolved 
in this caſe, That although the authority to 
take the ſurrender was abſolute, and to be 
without a condition ; yet when A. took it upon 
a condition to be performed, 1t was a good 
ſurrender made to him, by reaſon of the words 
in the deputation, Et ulterins faciendum, Ec. 

A woman copyholder F durante viduitate 


B. R. Oland ; ſowed the land, and before ſeverance of the 
| andBurdwick's corn ſhe took huſband. Reſolved, That al- 


Caſe, Cro. 
£1iz. 460. 


though the eſtate of the wife was incertain, 
_ and determined by the limitation, and not by 
* To egecute by himſelf.  Þ Por this turn, 

t And further to do as much as in me licth. 

$ During widowhoed, 


any 
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any condition either in fa&t or in law, that the 
lord ſhould have the corn ſowed upon the lands. 

A copyholder in fee of lands diſcendable in x. 2 Fac. B. 
Borough Engliſh had 3 ſons, and ſurrendered R. Cro. Zac, 
to the uſe of his will, and thereby deviſed his 5®: Cures 
lands to his middle ſon in fee, upon condition A's Cale.” 
to pay to his 4 daughters, to every of them 
20 1. at their full age : The eldeſt ſon had iſſue 
2 daughters, and died : The middle ſon is 

admitted, and doth not pay the daughters their 
ſums at their full ages : The youngeſt ſon en- 
tered in the name of the daughters, who dif- 
| agreed to it. It was reſolved, That it was a 
condition, but not broken without demand of 
their ſums at their full ages; and when they 
diſagreed to the entry, the entry of the youngeſt 
brother was not lawful. 

A copyholdec ſurrendered his lands into the 1. 13 Fac. 
hands of the lord, * Habendum after his death B. R. Simpſon 
to the uſe of an infant ÞF en ventre ſa mier. Re- _ _ 0's 
ſolved that a ſurrender to an infant Þ en ventre — SSH 
ſa mier was not good as an immediate ſurrender, © * 
for that it cannot begin at a day to come. And 
whereas a remainder was thereupon limited 
over, it was holden to be void, becauſe it was 
to begin upon a condition precedent, (vid. the 
condition) which was never performed ; and 
therefore the ſurrender into the hands of the 
lord was void, becauſe he takes it but as an 
inſtrument to convey it over. 


* To hold, + In his mother's womb, 
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SECT: YT; 


Where cuſtom which warrants the lord or bis £0+ 
pybolder to grant greater eftates, warrants the 
grants of leſſer eſtates. 


Proofs. 
$6 Biz. GJ HE. ciiſtom of a manor is, That a co- 
4 part, Gra- pyhold eſtate may be granted in fee 


wen;r and fimple. In that caſe 1t was adjudged, That an 
Tead's Cale, eftate thereof granted to one and the heirs of 
OG his body 1s good, and within the cuſtom ; for 
* 11 licet quod eff my; mon debet quod eft minus 
non licere. 
4 Dive. is The cuſtom of a manor 1s, That copyhold 
PR. Downs Eſtates may be granted for life or lives : In ſuch 
and H:pkins Cale a grant 1s made to a woman Þ durante vi- 
Caſe, Cro. duitate ſui : And it was adjudged good, and 
£172. 323- within the cuſtom, for that every g orant for life 
is durante viduitate ; but every grant | durante 
viduitate is not for life,” 
The cuſtom of a manor out of mind uſed 
H. 34 Eliz. was, To grant certain lands, parcel of the faid 
B. R. Stanton nor, in fee fiimple, and never any grant was 
and Barnes's 
Cafe, Cro., Made to any and the heirs of his body for life 
Eliz. 373, orfor years; The lord of the manor did make 
a grant by copy to one for life, the remainder 
over to another and the heirs of: his body. It 
vas adjudged, That the grant and the remain- 
= over was good , for the lord having an au- 
thority by cuſtom, and an intereſt withal, might 
erant any leſter eſtate : but otherwiſe it is 
where one hath but a bare authority, 
* Vi Lere the greater is allowed, the leſs in that caft 
ought nit t9 be refuſ:d. 
X- During 0G whord. 


In 


"" 
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In treſpaſs the iſſue Was, if the lord of the p. 29 Ez. 
manor granted the lands * per copiam rotulorum C. >. Kompe 


curia  manerii ſecundum - conſuetudinem manert! * 


predic. It was given in evidence, that the 
lord of late at his court granted the lands per 
copiam curie, where it was. never granted by 
copy before. In that cale the jury are bound 
ro find | quod dominus non conceſſit, as it was 
holden by the court. For although Þ de fatto 
dominus conceſſit per copiam rotulorum CUTia, NON 
conceſſit ſecundum conſuetudinem manerii predic”. 

But 1n that caſe it was holden, It cuſtomary 
lands had been grantable in fee, if the ſame 


land eſcheat to the lord, and he orant the ſame 
. to another for life, it is a good grant, and war- 


ranted by the cuſtom ; for the cuſtom which 


enables him to grant in fee ſhall enable him to. 


orant for lite. 


If a copyhold eſtate fall into the hands of M 15&16 
the lord by eſcheat, forfeiture, or the hke, and E/iz. a B. 
the lord make a leaſe thereof for years or life adjudged, ace. 


by deed or without deed, or if he make a 
feoftment of it upon condition, or 1f the copy- 
hold fo eſcheated, &c. be extended upon a 


ſtatute or a recognizance, or the ſame land be 


aſiconed to the wife of the lord in dower; in 


all theſe caſes the land can never be granted. 


again by copy, becaule after ſuch diſpoſition 
thereof It was not demiſcable. But if the in- 


terruptions were not lawful, but tortious, as if 


* Py copy of the rolls of ho court of the manor, according 


to the cuſtom of the manor aforeaid. 


T That the lord did not grant. 


T in fad the lord did grant by wpy of the conrt- olls, 
yet, he did not grant according to ahe cuſtim of the manor 


wy aid, 
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the lord be difleiſed, or if the land be reco- 
vered againſt the lord by a falſe verdi&t, or by 
an erroneous judgment; yet after the land is 
recontinued, and the interruption which was 
wrongful removed, the land 1s grantable again 


by the lord. by copy. 
SECT. XVIL 


Who ſhall be ſaid ſuch a lord of a manor as may 
grant copybold eſtates, and b:w long ſuch 
eftates ſhall continue , and what perſons ſhall be 
capable of copyhold eſtates, what not , and. 

what may be granted by copy. 


1 Coke's In; VERY one who hath a lawful eſtate or 
fit. 58. intereſt in the manor, be it fee, fee-tail, 
dower, tenantry by the courteſy of England, 
tenantry for lite or years, guardian, tenant by 
 ftatute merchant or Elegit, are ſufficient lords 
and perſons to grant copyhold eſtates to others. 
And in ſome ſpecial caſe eſtates in copyhold 
lands may be granted by ſuch a one who hath 

no eſtate or intereſt in the manor. 


Proofs. 
Tr. 1 Fac, Ba A guardian in ſocage held a copy court 
R. Shojland jn his own name, and granted copies in rever- 
and Radlen's fon, Adjudged he was * dominus pro tempore, 
Cale, Cw? and had an intereſt in the lands ; for he migh 
DID: an in the lands ; for he might 
make a leaſe thereof in his own name, and 
therefore he might both,grant copies, and alſo 
admit copyholders to eſtates before granted. 
But the bailiff of a manor hath no intereſt in 


* Lord for a time, 


the 
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the manor, and therefore he cannot grant co- 
pies of the land holden of the manor. 


The cuſtom of a manor was, That * domi- P. 41 Eliz. 


nus pro tempore might make a demiſe 
3 hives 1n poſſeſſion or reverſion : A woman te- 
nant in dower for life of the manor granted a gg, 
copyhold to F. S. and 2 others for their lives, 
+ habendum poſt mortem of A. B. and died : A.B. 
died. It was holden by the court in this caſe, 
That the grant was good 1n reverſion, although 
it was not executed in the life of the tenant 1n 
dower: And vide, That the lord of a manor 
for life, or any other particular eſtate, having 
intereſt in the manor, might grant copies 1n 
reverſion of lands which are holden by copy of 
court roll, although the grants were not exe- 
cuted in the life of the 'grantors ; as it was ad- 
judged 1n Sir Peter Carew's caſe. 


for 2 or B. R. Gayand- 
Kay's Caſe, 
C>o. Eliz, 


Duwre * for H. 14 Eliz. 


Hil. 14 Eliz. in the earl of Oxford's caſe in *< Earl of 


Moore 95. it is not good, unleſs it come in poſ- 
ſeſſion during the lite of the grantor. 

Note ; It was holden by the juſtices P. 15 
Fac. in Co. B, That there ought to be a cu- 
ſtom to enable the lord of the manor to make 
a grant of a copyhold in reverſion. 

Generally, things which le not in tenure, as 
advowſons in groſs, commons in groſs, or the 
like incorporate 1inheritances, out of which a 
rent cannot be reſerved, cannot be granted by 
copy of court-roll by the lord of the manor ; 
' Nor can they be holden by any ſervice to be 
done for them. But advowſons appendants, 
commons appendants, and ſuch things as are 
parcel of a manor, and which have continuance, 


® Lord for a time. + To hold after the death, 
{20 TN O 4 may 


Oxford's Caſe, 
Moore 95. 
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may be granted by the lord of the manor to be 

holden by copies of court-roll, according to 

the cuſtom of the manor. 

M. 38 Eliz. In treſpaſs for cutting down of under- 

B. R Gro. woods, the queition was, Whether under- 

"97 Hoe and oods might be granted by copy of court-roll, 

aylor S Cale, 
3.413, tor that by ſuch grant or leaſe the ſol paſſeth 
| not. Burt it was reſolved, That under-woods 

are a thing of inheritance and perpetuity, 
which may have continuance for ever ; for af- 
ter they are once cut, they will grow again ex 
ftipitibus, and {0 they may be well granted by 
copy. 

p | In trover and converſion of 20 loads of 

. 43 Eli. 

BR Sands Uthe- hay, the only queſtion was, Whether 

and Drury's tithes were grantable by copy. I* was objected 

Caſe, Cro. they were not, becaule it 1s againſt the nature 

Eliz.814: of tithes, and none could have a property 1n 
them before the council of Lateran, and there- 
fore it was impoſſible to have any cuſtom fo to 
grant them. But it was reſolved, That they 
might be granted by copy, if there had been 
a cuſtom time out of mind fo to grant them. 

29 J.6.9. 6. One manor may be holden of another ma- 

Yid. M. 11 nor, and may be demiſeable by copy of court- 

Jac. More roll, and there may be cuſtomary tenants, ac- 

and Good- : . | | . 

\ Car, cording to the cuſtom of the manor; and ſo it 

£4Me SAC, . | | j- 

Gro. Fac. Was faid, That a market or a fair, although 

fp. 327. they are things of privilege and liberty only, 

Coke 11 part, yet becauſe they might be appendant unto or 

p< 7: parcel of a manor, or uſed with a manor and 

Henr V. wvil's h 

Caſe. MM. 37 lands, that an eſtate might be granted of them 


Eliz. B. R, by copy of court-roll, 
Sir John 

Bourn's Cale, 

acc. 


SECT. 
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SECT. XVII. 


, What atts or things are inſeparable, and muſt be 
| done by the copybolder himſelf , and what acts 
and where may be done by his attorney. 


COPYHOLDER, notwithſtanding 
that generally and according to the cu- 
ſtom of the manor he hath an eſtate of inhe- 
ritance in his copyhold lands, viz. * ſecundum 
conſuetudinem manerit ; yet 1t hath this qualifi- 
_ cation, that it 18 F ad voluntetem domini : and 
in that reſpect upon the original grants of ſuch 
eſtates, the lords of manors did reſerve unto 
themſelves certain duties and ſervices and ſuits 
to be done by their copyholders; ſome of 
which were ſo inſeparable to the perſon of the 
copyholder, that they could not be done by 
any other perſon ; others were ſuch as con- 
cerned and had reſpect both to the lord fer his 
good, and the good of the manor, as thoſe 
which concerned the particular good of the co- 
pyholders themſelves, or the lands which they 
 heldof the lord. Oe 
The principal duty inſeparably to be done , , 4 i" 
to the perſon of the lord, and by his cepyhol- (5 Late, 
der, 1s his doing of fealty, which upon every p. 75. 
admittance he 1s to do to the lord, for that 1s 
eipectaily mentioned in the copy granted by 
the lord in theſe words, viz. Þ| dat domino pro 
ne, et fecit domino fidelitatem : and fealty can- 


ITED ore ant et Lo yo el ue ee CEE: 
Mas GE DAE RN > Re ate as rae eerie Linn IE ETON I REN Sos 


EE Ee a TIE 


| 7 
Jy 
Ke 
M 
AL. 
wt -þ 

Ap 
ity 

"2 


* According to the cuſtom of the mancr. 
+ ft the will of the bord. : XX; 

} He gives to the lord for a fine, and docs feally t2 
the lord. | 


not 
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not be done but in perſon, and not by an at. 
torney. And although (as Mr. Littleton ſaith) 
fealty may be taken by the ſteward of the court 
of the lord of the manor, yet it is done to the 
lord himſelf, and it muſt be done by the copy. 
holder himſelf in perſon. ; 
A copyholder may take an eſtate in the 9. 
pyhold by the ſurrender of another copyholder 


into the hands of two tenants of the manor by 


cuſtom, (as before is declared.) But then 
this ſurrender muſt be preſented in court, and 
he to whoſe uſe the ſurrender was made muft 
perſonally appear in court, and be there ad- 
mitted to the land ; and he cannot be admitted 
by attorney. 

The ſuit and ſervice which is to be done in 
the court of the lord by his copyholder muſt 


be done in perſon, and not by another for him; 


and it 1s to be done upon his oath, and a man 
cannot ſwear by attorney ; and therefore he 
cannot make an attorney to do his ſuit and ſer- 
| vice, but the ſame muſt be done by him in 
perſon. 


Again, If a copyholder, upon notice given 


him of the ſpecial day of holding the lord's 
court, and being ſummoned to appear and to 
do his ſuit and ſervice, ſhall wilfully neglect, 
or refuſe to appear and do his ſuit, it 1s a for- 
feiture of his copyhold : and therefore ſuch 
ſuits and ſervices cannot be done by attorney, 
but in proper perſon. 
Tr. 238 Eliz. A copyholder of a manor of the earl of Arun- 
in B. R. the del did ſurrender his lands to the uſe of his 
ay of "oy #n- will, and thereby deviſed them to his youngeſt 
: Bs ſon and his heirs, who being in priſon made a 
36. letter of attorney to F. D. to pray to be ada 
te 
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ted to the land for his uſe, and after ſuch 

admittance to ſurrender the ſame lands to the "i 
_ uſe of F. S. and his heirs, to whom he had ſold | 1H 
it for the payment of his debts, who came 
into court accordingly, and prayed to be ad- 'K 
mitted, and make a ſurrender of the land to Fa 
F. $. all which was done. In this caſe it was 


reſolved by the juſtices, That it was no good YM 
admittance, nor no good ſurrender; for that | 
the heir ought to have come himſelf in perſon | i 


in court to take up his land, and afterwards to 
ſurrender at, or otherwiſe have procured the 
| lord to appoint his ſteward to have gone to the 
priſon unto him to have been admitted, and 
afterwards to have ſurrendered the lands. 

Some particular things a copyholder may do 
by his attorney 3 as he may pay his rent by his $ 
ſervant or attorney, or tender it by them; and | "i 
ſach payment and tender ſhall be good. So if 
the cuſtom of the manor be, That upon the 


death of every copyholder the tenant ſhall pay bY 
and render his beit beaſt unto the lord for a = 
heriot, there the heriot may be paid by the heir 4 


before his admittance, or by the executor of 
the copyholder ; and ſuch payment or tender 
_ of it ſhall be good. | 
So by an eſpecial cuſtom within the manor yy «© <,., ;, 
a copyholder may appoint or nominate, 1n the 3. R. Balls 
preſence of two tenants of the manor or other Caſe, 4 Leon, 
two ſufficient witneſſes, who ſhall have his co- 237+ 
pyhold lands after his deceaſe, and alſo that 
they may appoint what fine the lord ſnall have 
for the admitrance of the tenant, ſo it be a 
reaſonable fine; and ſuch diſpoſition of his 
lands and appointment of fine ſhall be good 
by the cuſtom : But yet after ſuch pores 
| made, 
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made, the party who 1s to have the land muſt 
in perſon come into the lord's court, and pray 
to be admitted unto the ſame. And lo was it 


' very lately adjudged in the court of Common 


M. 3 Ele. B. 
R. Sir Fohn 
Braunthe's 
Caſe, Leon. 1 
_ part 104. 


_ 4 part, 


Cie 1 part, 
Inſtitut. 59. 


Pleas, both tor the point of the cuſtom, that 
it was a good cuſtom and admittance. 

A copyholder dwelling in a town long diſtant 
from the manor, having notice of the court- 
day when it was to be holden, upon ſummons 
appeared not himſelf, but appointed his ſon 
his attorney to appear and do the ſervices for 
kim for his copyhold lands. In this caſe it 


was holden by the court, That ſuch a perſon 


ſo appciated might eſloign the copyholder, 


but not do the ſervices for him, for that none 
could do the ſame but the tenant himſelf. 


SE CT: XL 
What cuſtoms within copybold manors ſhall be ſaid 


to be good and FOn/ORAGIE cuſtoms, and what' not, 


C USTOM i the very ſoul and life of 
copyhold eſtates ; for without cuſtom, 
Or 1t ho break their cuſtoms, they are at the 
lord's will, for they hold their lands * ad vs- 
luntatem Jamins albaveh (as before 1s ſaid) it 
be | ſecundum conſuetudinem manerii, &c. But 
then the cuſtoms muſt be reaſonable, and not 
unreaſonable cuſtoms. 

If the lord doth challenge a cuſtom within 


his manor, to have a fine of every of his co- 


Pyholders of the ſaid manor at the alteration 


* At the will of the lord. 
T fccording ta the cuflom of the manor. 
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or change of the lord of the manor, be it by 
alienation, demiſe, death, or otherwiſe ; this 


is an unreaſonable cuſtom, for by this means i 
his copyholders may be oppreſſed by the 43 
lords by the payment of a multitude of þ$ 
fines. | 'H 

A cuſtom within a manor, That every alie- (,;, - part, K 


nation of lands within the manor ſhall be pre- Perr;mar's 
ſented at the next court holden for the ſaid Caſe, p. 84. 
manor, upon pain that ſuch alienation ſhall be 
void, 1s a good and reaſonable cuſtom ; for it 
is but reaſonable that the lord ſhould know who 
is his tenant. 0} fy 

A copyholder alledged a cuſtom within a pay, 6 Fac. 
manor in Eſſex to be, That all the tenants with- ;» C. B. Glay- 
in the ſaid manor had uſed to cut down trees, c:#'s Cafe. 
to repair their copyhold and freehold tenements F'4; 4 £92: 
within the faid manor, and alfo to ſell their ©? 
trees at their pleaſures. It was doubted if 1t 
was a good cuttom : but the better opinion of 


the court ſeemed to be that the cuſtom was _ 6) 
good. Fe El 

The cuſtom of a manor in Worceſterſhire was, MM. 6 Fac. in '$ 
That if any copyholder committed felony, and CG. B. Pagin- + 


that the ſame be preſented by 12 homagers in ng oy 
the lord's court, the tenant thould forteit his 1. 
 copyhold. It was preiented, that 7. S a te- 

nant of the ſaid manor, had committed felony 

at-ſuch a time ; but that at the afizes next after 

he was acquitted of the ſame: Atter which 

the lord ſerzed the lands. In this cate it was 
adjudged, That the cuſtom was not good, be- 

cauſe in_ judgment of law, before convittion 

or attainder he was not a felon. But whethet 

in that caſe the verdict and finding of the jv- 

rors upon the bil] of indictment agreeing wy 

the 
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the finding of the homagers, that the party 
had comnutted felony, did entitle the lord to 
the copyhold lands, notwithſtanding the ac- 
quittal of the jury which was afterwards, was 
not reſolved. | yt, 

| A copyholder did alledge the cuſtom of the 
manor to be, That the lord might grant copies 
in remainder with the aſſent of the tenants, 
and not otherwiſe, and that copies otherwiſe 
granted in remainder ſhould be void. It was 
jaid, That this cuſtom might be good, for it 
might be ſo agreed and granted by the lord at 


_ the beginning upon the creation of the ma- 


M. 31 Eliz. 
C. B. Gadb. 
140. 


nor; and that it ſeemed to be grounded upon 
the reaſon of the Common law, That a re- 
mainder ſhould not be without the aſlent of 
the particular tenant, and to commence with 
his eſtate, and that therefore 1t was a good cu- 


| ſtom. 2uzre the caſe, for it was not reſolved, 


H. 7 Jac. in 
C. B. Copley's 
Caſe. 


M. 31 Eliz.in C. B. 
The cuſtom of a manor was, That thoſe 


who claimed copyholds by diſcent ought to 


come at the firſt, ſecond, or third court, upon 
proclamations made, to take up their eſtates, 
or elſe they ſhould be forfeited. A tenant of 
the manor (having iffue inheritable by the cu- 
ſtom beyond the ſea) died : The proclamations 


all paſſed, and the heir did not return in two 


years; but upon his return he prayed to be 


_ admitted to the copyhold, and profered the 


lord his fine in court, which the lord refuſed 
to accept of, and to admit the heir, but ſeized 


the land as forfeited, It was adjudged in this 


caſe, That it was no cauſe of forfeiture, be- 
cauſe the heir was beyond the ſeas at the time 
of the proclamations, and the lord was at no 


preju- 
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Iprejudice, for that, for any thing appeared in 
I che caſe, the lord had taken all the profits of 
E the land in the mean time. , 
© The cuſtom of a manor was, That every M. - Fac. in 
E copyholder at his death ſhould pay to the lord C. B. by Ded- 
© his beſt beaſt for a heriot : A feme-ſole within 4i4<- 

© the manor tenant for life took a huſband, and 

| died. It was the opinion of. Dodderidge in this 

| caſe, That although the cuſtom was good, 

| yet, as this caſe was, no heriot ſhould be paid, 

| becauſe the wife had not any goods, by cattel _ 

| to pay the ſame. 
A cuſtom of a manor was faid to be, That M. 42 Fliz. 
| the lord had uſed after the death of eve B. R. Cro. 


EE as F.ONe EE one. 

dying within his manor to have the beſt beaſt þ,,7.2 3 

of ſuch a perſon for a heriot, and to ſeize and Combliferd's 

diſtrain for it. It was adjudged a void cuſtom, Caſe. 

not good to bind a ſtranger : but ſuch a cu- /i4. 3&4 

{ d d bind th Eliz. in C. B. 
om to extend to, and bind the tenants of the 


Wilſon and 
manor, might be good. Fs Caſe, 


Moore, acc. 
The cuſtom of a manor was, * Quad quilibet p- 16. 


tenens per copiam poterit dimittere terras ſuas for Paſe. 24 Eliz. 
life, in fee, or otherwife; and that a woman Moore, Vide 
+ cooperta viro poterit deviſare her copyhold Skipwith's 
land h Caſe. Tr. 33 
ands to any other, or to her huſband, by the #\.- . 
| : 4 Eliz. in C. B. 

aſſent of the huſband. In this caſe the court g,. 143. 
held, That the cuſtom was not unreaſonable ; where the 
but becauſe it was Þ poterit deviſare, where contrary 
t ought to have been alledged Q »/ ſunt devi- O. 
| fare, for that cauſe it was ſaid it was not good. ** wy 

Note ; by the whole court, That if the cu- 
ſtom of a manor is alledged to be, That the 


* That every tenant by copy might grant his longs. 
Ft Married might deviſe. + Might deviſe, 
y Were uſed to deviſe. | 


jt eldeſt 
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Paſe. 8 Fac. eldeſt daughter ſhall ſolely inherit the land, ſuch 


= C. 'F Foy a cuſtom may be good : But then ſuch cuſtom J 
Bs Cue 7* ſhall be taken ſtrictly, v:z. That the eldeſt ſiſter ; 
"c Cot, ſhall not inherit the land by force of the ſaid Wl #7 
166. cuſtom. | , 


7:1 Mis It was reſolved by the juſtices, That a cu. 
Rep. 3 Z. 6, {tom that a leſſee for years may hold the land 
p. 8. for half a year after his term ended, is no good 
cuſtom : But it was agreed, That the lord of 
a copyhold might by cuſtom leaſe the ſame for 
life and 40 years after, and that ſuch a cuſtom 

was good. DEE 6 
Tr. 14 Fac. A cuſtom was alledged, that all inhabitants 
in C. B. Har of certain meſſuages holden of the biſhop of $. 
bin and had uſed to grind their corn which they uſed 
ro gag Cog to ſpend in their houſes, or ſhould ſell, at cer- 
/* tain mills, called the biſhops mills in $S. and not 
elſewhere, without the licence of the biſhop, 
It was the opinton of the juſtices, That it was 
a void and unreaſonable cuſtom, to grind all 

their corn there which they ſhould ſell, &c. 

 P.13 Fac. The cuſtom of the manor of Y. in the county 
Ford and Hy: of Dorſet was, That every copyholder might 
kyr's Caſe, name who ſhould have his copyhold, and that 
Meore £42. the lord ought to admit the copyholder fo 
named at the death of the nominator. 9Quzre 
if it be a good cuſtom, becauſe the perſon no- 
minated hath neither jus ad rem, nec n re, the 
intereſt being in the lord, and a man cannot 
gain an intereſt to himſelf from the Lord 
againſt the will of the lord. And therefore 1t 
was holden, That where the party in that caſe 
brought an action againſt the lord for denying 
to admit him to the copyhold uponſuch nomi- 
' nation, the ation would not he. But guere 


that caſe as to he cuſtom, for that in 45 £#2. 
ti 
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in B. R. in Powel and Peacock's caſe it was ad- 45 £lis. B. R. 
judged, That a cuſtom that a copyholder in 7-7 and 
fee might nominate his ſucceſſor, and o 77 "ag 
perpetuum, was adjudged a good cuſtom. And 5. 29. ; 
wid, Brock and Spencer's cale in Hobart 6 and 7Yid. Heb. 
II. a Ccuitom that ſuch a copyholder in fee Reports 6.. 
might fell timber-trees was adjudged a good : — = 
cuſtom. Wn Gs. F 
'The cuſtom of a manor was, That if an By 
tenant allowed his lands holden of the manor FS cre 
by writing or feoffment, or deviſed them, or and Bowyer”s 
ſurrendered them into the hands of the lord Caſe, Cre. 
of the manor to the uſe of another, that ſuch £z. 668. 
alienation, feoffment, deviſe, or ſurrender A ——_ 
ought to be preſented within one year next af- hofr's ogg 
ter. It was ſaid, It was no good cuſtom ; but part, 125. 
the court ruled the cuſtom to be good and where it 
agreeable to the law ; for that it 1s reaſon that {e<meth the 


the lord ſhould know, 0&7. tant. vid. betore. —_— hs 


| ed, if good, or 
A cuſtom was, That a copyhelder of inhe- not. 

ritance might make a letter of attorney to WO 7;7. Wallis 

Joint-tenants, and ſeyerally, to ſurrender his and Bucknall's 
copyhold lands in fee to certain uſes after his Caſe in B. R. 
death. It was reſolved, That the cuſtom was 99's Re- 

a void cuſtom, becauſe by the death of the FP"? 377 

_ copyholder the lands were ſettled in the heir, 

and an authority given to deveſt him was not 

_ good. ihe 

© The cuſtom of a manor was, That the land MH: 21 Fac. 
was deviſable by cuſtom for 21 years, paying FF Fg 

the treble value of the rent, and if the leſſee ,, g,,, TP 
died, that the term ſhould be to his heirs, pay- 

ing for a fine one year's rent; and it he af- 
ſigned it, the aſſignee to have 1t for one year's 
value of the rent, and that he might renew the 


=: deviſe 
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deviſe for 3 years value. The court held all 
the ſaid cuſtoms to be good and reaſonable. 

P. 17 Car. m The cuſtom of a manor was, That if any 
5 - *q ark "* copyhold tenant did ſuffer his meſſuage to be - 
Caſe, Mar, ruined for want of reparations, and the ſame | 
161. be preſented in court by the homage; that ſuch : 
a tenant ſhould be amerced,. and that the lord 
had uſed to diſtrain the beaſts as well of the 
under- tenant as of the tenant himſelf, which 
were levant and couchant upon the lands, for 
ſuch amercement. It was ſaid, "That the cu- 
ſtom was not good, but unreaſonable, to di- 
ſtrain a ſtranger's cattel, ſuch as the under-te- 
nant was. But it was reſolved that the cuſtom 
was good : for the under-tenant, although he 
was but tenant for a year, yet he ſhould have 
all the benefit and privileges which the copy- 
holder himſelf ſhould have had; * et qui ſen- 
tit commodum ſentire debet et onus ; and he is di- 
ſtrainable for the rents and ſervices due and 
payable to the lord ; and the charge hes upon 
the land, and not upon the cuſtom : and there- 

fore the cuſtom is good. 


- 37 erg The cuſtom of a manor was ſhewed to be, 
» A. DYO0WN t | £ 
and Foſter's That any copyholder of the manor may ſur 


Caſe. Gro, Tender within any place of the manor into the 
Eliz, ace, hands of two tenants; and if a ſurrender be 
#- 392- to the uſe of a ſtranger, without expreſſing 
any eſtate, that the lord might grant it in fee 
to him to whom the ſurrender was made. It 
was objefted, That the cuſtom was unreaſon- 
able, becauſe it 1s to charge the land with a 
greater eſtate than the copyholder gave. On 


* And he who reaps the advantage, ought alfo to bear 
the burthen. HE 


| | EN er the 
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the other ſide it was ſaid, That the cuſtorn was 
good ; for that the lord js chancellor in his 
own court, and might diſpoſe theregf when 
the tenant leaves it uncertain. 9were; for 
the caſe was not reſolyed. 


SECT. -XX. 


Where and in what caſe a, copyholder or bis leſſee 
upon an ouſter may have and maintain againſt 
the ejettor an ejetione firme, and where and 
in what not. ; 


| Proofs. | 
TN ee:one firme the caſe was, The plaintiff H. 48 £/iz. 

was leflee for years of a copyhold ; and the C. B. Wills 

cuſtom of the manor was, That a copyholder _ Gals 
might let the land for 3 years. It was the opi- eg” Fry as 
nion of Anderſon chief juſtice, That the lefſee 469, =. 
of a copyholder cannot maintain ejefzione firme ; $7 
but if he might, he ought to ſhew his leffor's 

eſtate, or his hcence, or a ſpecial cuſtom, to 

warrant 1t. Be t vs 

A copyholder made a leaſe for years by in- M. 14 & ig 

denture warranted by the cuſtom. It was ad- £/iz. Leon. 1 
judged, That the leflee ſhould maintain gjetone PF 4+ 
firme , although it was ſtrongly objected, That 

if it were ſo, then the plaintiff ſhould have an 

habere facias poſſeſſionem, and lo copyholds ſhould 

be ordered by the laws of the land, 

The cuſtom of a manor was, That if any þp, ,, py, - 
copyholder of inheritance died, his heir within 3. R. Cle and 
the age of 14 years, then the lord of the ma- Walls Caſe, 
nor might grant the cuſtody of his body and 1 £9 328. 
lands to whom he pleaſed : A copyholder of 
inheritance died, his heir within the age of 14. 

8 - years; 
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212 Supplement to the 
years : The lord committed the cuſtody of his 
body and lands to F. S. who, being &jeed, 
brought a writ of ejetZione cuſtodiz of his body. 
It was the opinion of the juſtices, That the ac- 
tion did not lie. But it was agreed 1n that caſe, 
That an ejefione firme leth upon a demiſe of 


copyhold lands by leaſe for years by the copy-_ 


holder himſelf, but not upon a demiſe by the 
lord of the copyhold. 

| Cole 4 part, 8 Note It was reſolved by the juſtices, That 
26. in Me!- the leſſee of a copyholder for a year may main- 


aviche's Caſe. tiinan ejettione firme :, tor inaſmuch as his term 
M. 8 Fac. in - 


CB. Cram. 15 warranted by the law by force of the gene-. 


_ pornandFre/p- Tal cuſtom of the realm, it is but reaſon that if 
water's Caſe, he be &zeted, he ſhould have an ejetone fir- 


acc. 1 Brownl. zz , for it is a ſpeedy courſe for a copyholder 


HB%, Bliz. ©2 gain the poſſeſſion of the land againſt a 


Cre. Eliz.535. ſtranger, being no more than what right re- 


Goodwin and quires to be yielded him for the recovery of 


 Langhurfi's his eſtate. 7 
ns SECT. XXI. 


What ſtatutes and a#ts of parliament do extend to 
copybolds and copybold eſtates, what not. 


: Qg OME things concerning this diviſion be- 
ing ſpoken of in the former part of this 
treatiſe, and ſome particular ſtatutes there be- 
Ing mentioned within which copyholds are in- 
cluded, and in what not, I ſhall refer the rea- 
der thereunto ; adding only a few caſes upon 
ſome particular a&ts not therein mentioned, 
with the authorities and reſolutions of the ju- 


{tices therein. And as concerning within what 


ſtatutes copyholds are, I ſhall take and rely 
upon the general rule, which is put in Sir £d- 


ward 


3G; ta - At 
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wand Coke's 3. part of his reports, in Heydon's Cele 3 part, 
caſe, viz. When a ſtatute or act of parliament #9%'s Caſe, 
doth alter the ſervice, tenure, intereſt of the Þ: 7: 
eſtate, or other thing in prejudice of the lord-or 

of the cuſtom of the manor, or in prejudice of 

/the tenant, there the general words of ſuch ſta- 

tute or act of parliament do not extend to co- 

pyholds or copyhold eſtates : But when the 

ſtatute or act of parliament is generally made 

for the good of the commonweal, and no pre- 

Judice can come thereby, by alteration of any 

ſervice, tenure, or intereſt, or cuſtom - uſed 

within the manor, there copyholds and copy- 

hold eſtates are within the purview of ſuch ſta- 

tutes or acts. . 3 3s R | 


Proofs. 

It was reſolved by all the juſtices, that no , +. ;. 
tenure ſhall pay for a reaſonable aid to make 3.1; Coke 
the eldeſt ſon knight, or to marry the eldeſt 27,28. 
daughter, but tenure by knight's ſervice or te- 

'nure in ſocage. Now Litleton faith, that all x22. 16, 
tenures are either knight's ſervice or ſocage : ſe&. 36. 
And the ſtatute of Y/eſtm. 1. cap. 36. of rea- 
ſonable aid extends only to ſuch tenures. The 
queſtion then 1s, Whether a copyhold tenure be 
within that ſtatute. TI ſhall not determine the 
queſtion, for that I do not find it moved in 
any book. of the Common law : But although 
I humbly conceive copyholds be within the ge- 
neral words of Mr. Littleton, (all tenures in ſo- 
cage ;)yet that the ſaid ſtatute of Yeſtm. 1. cap. 
- 36. doth not extend to copyholds. Q4re of tt. | 

The ſtatute of Weſtm. 2. de donis conditiona=- g4amute 

' tibus T conceive doth not extend to copyholds W:/z. 2. & 
within the general words thereof. The words dw. | 
P 3 of 
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of the ſtatute are of gifts * per chartam datis ; 
and copyholds do not pals by deeds, but by 
furrenders. But yet. it 1s conceived, that al- 


| the ſtatute, yet they are within the equity of 
the ſaid ſtatute, if there be a cuſtom to war- 
warrant {uch eſtates. Y 
H. 37 Eliz.in The caſe was, A copy holder in fee ſurren- 
Co. B. Church dered his copyhold lands to the uſe of+his will , 


and Wyatt's and having a daughter born, and his wife with 
Caſe, Moore © 


9377  fſonor daughter which his wite went with, + e 


haredibus ſuis legitime procreatts , and the reſt- 
_ due thereof he deviſed to his daughter born, to 
have to her and the fruit of her. body. One 
point in this caſe was, What eſtate the daugh- 


ter born had in the faid copyhold lands, if in 


tail or not. It was ſaid, It was a fee-tail in the 
daughter born. But it was much doubted if it 
was an eſtate within the ſaid ſtatute de donts &&c, 
But in that caſe 1t was agreed, That copyhold 
mizht be entailed by cuſtom co-operating with 
the 1aid ſtatute, and if not within the words, 

yet within the equity of the ſaid ſtatute. 
Stat, Prero- The ſtatute of a ror regis cap. 9. and 
gat. Regis, 10. glves the lands of idiots natural to the 
cap. 9& 10. king, he finding them convenient maintenance 
4 nate out of the profits thereof ; But if the idiot hath 
4 Co. 127, in copyhold lands deſcended unto him, the king 
Beverly's ſhall not have the wardſhip of thoſe lands there- 
Caſe. with, out of the profits thereof to maintain the 
idiot, becauſe the ſame would be prejudicial to 
the lord of the manor, of whom the lands are 


* Given by charter; + And to his heirs lawfully bee 
8 atten, LINE | | 


holden 


though they be not within the- general words of 


child, he deviſed part of his ſaid lands to his 


Compleat Copybolder. £15 
| holden by copy. But yet all alienations made 
| by an idiot of his copyhold lands, after office 
| found, ſhall be avoided by the king. 
Copybold lands are not within the flatute of Stat. Wt. 2. 
Weſtm. 2. cap. 20. of Executions. ns 


For if a judgment he had in a court of re- g,., 6,. 1. 
cord again{t a copyholder for debt and da- 138. Kel. abr. 
mages, although the plaintiff may have execu- $38. Cro. 
tion by Fiert factas againſt his goods, or a Ca- es the 
Fas againit his body ; yet he cannot have exe- my Benl 6s 

cution of the moiety of his copyhold lands by ; c. Rep. g. 
Elepit, for that copyhold lands are not within 6 Yin. 4br. 
that ſtatute. And fo it is, if a ſtatute mer- 199: 27 4- 

| chant or ſtaple be acknowledged by a copyhol- } EY Ns 
der for the payment of money at a day certain, , pp. _. 
which 1s nor paid, his copyhold lands are not G46 Ter.185. 

extendable for the ſame. And the reaſon of C's Copy- 
theſe caſes is, becauſe no perſon can come to © ante. 
copyholds but by admittance of the lord ; and 

the lord ſhould thereby loſe his fine which is 

due upon admittance, if the party might have 

the lands upon extent delivered unto him. 

If tenant by the courteſy, or leſſee for pj. 22 Bliz. 

years, be of a manor, and copyholds were in ;» Co. B. 
his hands by forfeiture or other determination, Meere 94- 

and he bindeth himſelf in a ſtatute, and after- 

wards he deviſeth the copyhold again ; the co- 

pyhold ſhall be hable to the ſtatute. Burt if a 
copyholder bindeth himſelf in a ſtatute mer- 
chant or ſtaple, his copyhold lands ſhall not be 
extended upon the ſaid ſtatute, becaule there- 
in he hath but an eſtate at will. 


Copybold lands are not within the flatute of 51 Stat. 31 H.8. 
H. 8. cap. 13. of Monaſteries. cap. 13. 


The guardians of the college of Ozlery, lords 
of a manor, granted lands for 3 lives by copy, 
F.4 according 
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M.25et 28 according to the cuſtom of the manor; after- 
—— _ wards in 20 . 8. they leaſed the lands to F. S. 
: "Hay 4. Tendering the accuſtomed rent, and afterwards 
{urrendered their college to king Hen. 8. And 

it the leaſe, being within one year of the ſur- 

render, was within the ſtatute or not, was the 

queſtion. The caſe is not adjudged, but a 

uere made of 1t. But in that caſe it was ad- 

Judged, That if there be lord of a copyholder 

for life, and the lord grants a rent-charge 

out of his manor, of which the copyhold 

15 parce], and then the copyholder doth fſurren- 

der to the uſe of another, who is admitted ; he 

ſhall not hold the lands charged ; but if he di- 

eth, ſo as his eſtate 1s determined, and the lord 

orants the land to another de novo to hold by 

copy, the new tenant ſhall hold theland charged. 


Copyhold lands not within the ſtatute of 32 H. 


Tr. 27Eliz.n The lord of a manor (of which there were 
B.R. Rot. copyholds) granted a rent-charge for life, and 
1201. Sands afterwards made a feofiment of the manor to 
nn Hows 7.8. and his heirs, who granted a copyhold 
Leon, 2 part, for life : 7. S. died, and the rent was behind, 
109. and the grantee of the rent diſtrained for the 
arrearages, It was reſolved in that caſe, That 
the poſſeſſion of the copyholder was not charge- 
_ able to the diftreſs, for that the copyholder 
was not. in by him who immediately ought to 
| Pay the rent, bur in the poſſeſſion of the land 
Hil. 18 Eliz, by the cuſtom. But quere that caſe : and viae 
in Co. B. the 77]. 18 Eliz. in Co. þ. the earl of Weſtmor- 
nel of A land's cafe. For there the caſe was, That the 
moreland's | F | 
Caſe, Leon, 4 demeſnes of a manor were uſually let for lives 
part, 59- by copy, and the lord granted a rent-charge to | 


F.D. 


Compleat Copybolder. 227 
7, D. * pro confilio impendendo for life, and af- 


terwards conveyed the manor to F. N. in tail : 
The rent was behind, and the grantee of the 
rent died, and the executors of the grantee dt-- 
ſtrained for the arrearages. And there it was 


adjudged, That the copyholder ſhould hold 
the lands charged. _ 


Copyhold lands not within the fatute of 32 H. 
8. of Conditions. 


A copyholder by licence made a leaſe by in 
denture for 21 years rendering rent : The leſ- | 
- ſee covenanted to lay upon the lands yearly 40 OR va 

loads of Dung. Afterwards the copyholder g 00 28 
ſurrendered his lands unto another in fee, who and Plomer”s 
was admitted. "The point was, It he was ſuch Caſe, Cre. 
an aſſignee as might have covenant within the Cr- ?- 24: 
ſtatute of 32 H. 8. Ruere ; ; for the caſe was 
not reſolved. 

A copyholder by licence of the lord made a 77. 10 Fac. in 
leaſe for 60 years, if he fo long lived, render- B. # Brafier 
ing rent, upon condition to re-enter : The co- 2c |. A 
 Pyholder ſurrendered to the leffor of the plain- mY ens 

tiff in fee, who demanded the rent, which was © 
not paid. It was refolved in this caſe, i hat 
the entry of the leſflor was not lawful, for that 
copyhold lands were not within the Karte of 
conditions, nor this leſſor ſuch an aſſignee as the 
ſtatute intended : For the affignee of a copy- 
| holder being in only by cuſtom, is not privy 

to the leaſe made by the fi! copyholder, nor 
in by him, but may plead his eſtate 1imme- | 
diately under the lord. 
Nate, That in no caſe, where the king 
_ Claims a ſhare in the forfeiture of the lands, 


* For bis advice, 
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(as in the ſtatute of 2 Z. 5. which ſpeaks of 
lands forfeited for hereſy, viz. that the king 
ſhall have * annum, diem, et vaſtum, as he hath 
for lands forfeited for felony) copyhold lands 
are not within the general words .of ſuch fta- 
| tute : for that in ſuch caſe, 1f the copyholder 
committeth felony, the copyhold is preſently 
forfeited to the lord of the manor ; and there- 
fore out of the words of that ftatute, and other 
the like ſtatutes. - 
The ſtatute of 12 Ez. cap. 8. which ſpeaks 
of inquiſitions or offices found by eſcheators, 
doth not extend to copyhold lands : for al. 
though the ſame are not found within the in- 
quiſitions or offices, yet the King ſhall not be 
entitled to any of the ſaid copyhold lands, but 
all ſuch copyholders ſhall and may hold and en- 
Joy their eltates and intereſts 1n their ſaid copy- 
hold lands as formerly they might have done; 
and the intereſt of the copyhold is preſerved 
by the faid ſtatute, though it be not found by 
office after the death of the king's tenant. 
Fid. 30 Eliz. The ſtatute of 13 Ez. cap. 4. of auditors 
in Scaccario, and regiſters of the queen, doth not extend to 
Leon, 1 part, copyholds, for that it ſhould be a great pre- 
98. Judice. Pt Ihe Joon 
Then for the ſecond part of this diviſion. 


Proofs. 


Copybold lands are within the ſtatute of 4 H. 7. 
of Fines. 


Yid. 30 Elis. If I levy a Gne of my copyhold lands, and 


| Zeon.g9. acc, c years pals ; not only the lord is thereby bar- 


| red as to the freehold of it and the inheritance, 


® Year, day, and waſte. 
ond but 
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but T who am the copyholder, am alſo barred ide Coke 5 
as to my poſſeſſion : For the intent of the ſta- Pat, Safjn's 
tute was to take away all controverſies, * et [;- Cale, 123. 
tibus finem impenere;, and contention may as 

well ariſe and be about copyhold lands as for 

freehold lands at the Common law. 


Copyhold lands are within the ſratute of 29 
Eliz. and other ſtatutes of Reculancy, 
A recufant being convict for not paying of - 


| . 3oElrs.t 
201. a month forfeited by the ſaid ſtatute, a Pda 


commiſſion 1ffued out of the Exchequer to\'en- liardand Eve- 


.quire and ſe1ze all his goods, lands, tenements 7's Caſe, 
and hereditaments liable to ſuch ſeizure : £4: * Parts 
Upon the return of the commiſſion it appeared, ?”* 

That ſome of the lands returned were copy- 

hold lands. It was a queſtion if they were 

within the ſtatute. It was the opinion of the 

court, That they were within the equity of 

the ſtatute : for the words of the ſtatute are, 

Lands, Tenements and Hereditaments, which are 

forcible words : and the intention of the ſta- 

tute was, That the queen ſhould have all the 

goods, and the recuſant by the words of the 

ſtatute was only to have the third part of his 
lands, which is all that the: law gives him: 
And if copyhold lands ſhould not be within 
the ſtatute, if a recuſant, who had great poſ- 
ſeſſions only of copyhold lands, ſhould go un- 
puniſhed, it was contrary to the meaning of 
the makers of the at. , 


Copybolds are within the flatutes of 13 Eliz. 
and 1 Jacobi. 


It was reſolved by all the juſtices, That CO- 
pyhold is within the ſtatutes of 13 Ez. and 


* Ard fut an end to li tigations, 
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Tr. 15 Fac.in 1 Focobi, becauſe it is'no prejudice to the lord, 
B. + CGi/p for that there ought to be a compoſition with 
= = ?  thelord and the vendee of the lands; and al. 
e, Cro. , | - 
Car. 550. though the fale is and ought to be by inden. 
Hard. 435, ture, yet the vendee ought to be admitted by 
436. Gilb. thelord. 2. The words of the ſtatute of 13 
Treat. Ton. Fl. expreſly are, That the commiſſioners 


$94. , - pies ſhall diſpoſe of lands as well copy as fee; and 


_ concerning the ſaid ſtatutes ſhall be conſtrued moſt bene- 


Bankrupts, ficially for creditors, 7. e. ſuum cuique tribuere, 

P- 89/7992. There are divers other ſtatutes and adts of 
parliament whichextend to copyhold land, viz, 
1. The ſtatute of 5 Eliz. cap. 14. of Forgery, 
2. The ſtatutes of 5 K. 2. cap. 2. of Departure 
out of the realm, and 14 Eliz. cap. 6. of Fugi- 
tives. 3. The ſtatute of 32 H. 8. cap. 9. of 
Buying of pretenſed titles. All which ſtatutes 
extend to copyhold lands ; of which I might 


ſhew many caſes and reſolutions of the juſtices 


. 1n their ſeveral courts, But becauſe the ſame 
_ would make this ſection to be long and tedi- 
ous, and my intention was to uſe much bre- 
vity in this addition and amplification of what 


in the former part of this treatiſe hath been 


written concerning Copybold and Cuftomary 
Eſtates; 1 ſhall here put an end to the work. 


Loid 


\ [221] 

Wo Lord COK E's 
Reading on 27 £d. r. called the 
ſtatute of Finibus levatis. 
OR ASMUCH as fines levied in our 


court, ought, and do make an end of all 
matters, and therefore are called Fines princi- 
pally, where after waging of battel, or the great 
aſſiſe, in their cales ever they hold the laſt and 
final place. And now by a certain time paſſed, 
as well in the time of king Henry of famous me- 
mory our grandfather, as in our time, the par- 
ties of ſuch fines and their heirs, contrary to the 
laws of our realm of ancient time uſed, were 
admitted to annul and defeat fuch fine, alledg- 
ing, that before the fine levied, and at the levy- 
ing thereof, and ſince, the demandants orplain- 
tiffs, or their anceſtors were always feiſed of the 
lands contained 1n the fine, or of ſome parcel 
thereof ; and ſo fines lawfully levied, were mam 
times unjuſtly defeated, and annulled by the 
jurors of the country falfly and maliciouſly pro- 
cured : We therefore intending to provide a 
remedy in the premiſles, 1n our parhtament at 
Weſtminſter, have ordained that ſuch exceptions, 
anſwers, or inquiſitions of the country ſhall from 
henceforth in no wiſe be admitted contrary to 
ſuch recogniſances or fines. And further we 
will thatthis ſtatute ſhall extend unto fines here- 
tofore levied, as to them that ſhall be levied 
| hereafter. And let the juſtices ſee, that ſuch 
' notes and fines as hereafter ſhall be levied in 
- . our court, be read openly and folemnly, and 
| that in the mean time all pleas ſhall ceaſc : 
And this muſt be ar two certain days in the 
week according to the diſcretion of the juſtices, 
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The ef: of a F) ORASMUCH as a Fire, being one of 
fine. the higheſt matters of record, was firf 
inſtituted for the quiet eſtabliſhing and ſure 

ſetting of mens inheritances ; and therefore, 

as the preamble of the ſtatute ſaith, That it is 

WWhy called a called a fine, becauſe a fine puts an end to diſ. 
fine. putes, which agreeth with the opinion of Glay- 
vil, lib. 8. cap. 3. Þ. 63. one that wrote of the 
laws of England in the time of king Henry the | 

ſecond, who ſaith thus, Such an agreement is 

ſaid to be final, becauſe it puts ſo compleat an end 

to the buſineſs, that neither of the parties litipant 

A fine defined can ever after recede from it, And Bratton ſaith, 
From its effect. 4 fine is the extream of every thing, that is, 
whereby every thing is determined, and 1s there- 

fore called a final agreement, becauſe it puts 

an end to diſputes, For as the Common 

law hath preſcribed a ſure and ſafe way to ac- 

quire and get the property of goods, by fale in 

market overt ; ſo alſo the Common law hath 

ordained a ſure manner of conveyance for the 

purchaſer of lands, which, as our ſtatute faith, 

was by Fine. Theretore have I made eſpecial 

choice of this ſtatute treating of Fines, be- 

_ cauſe it 18 grown at this day to the moſt com- 

mon aſſurance, and is almoſt the ftrength of 

. 4, every man's inheritance, This ſtatute was 

ph hn roy ads anno 27 E, 1. and the cauſe of making 
tute of fines 27 this ſtatute was, by reaſon of divers averments 
. 1+ that were allowed in avoidance of fines, where- 
of we ſhall ſpeak more particularly hereafter, 

which averments as it appeareth by the letter 

of this law, were againſt law, and againft the 

| I ancien 


Firſt Reading on Fines. 


ancient uſage of our kingdom. Whereby it ap- 


ars that. fines have been of antient times ; 


| for they were ancient in king Edward the'firſt 


his time. And maſter Plowgden in his commen- 


| taries reporteth, That my lord Cazlys in his ar- 


gument in Stowel!'s caſe cited many fines of 


| antiquity 3 ſome touching the abbot of Crow- 
| 1znd before the conqueſt : whereupon I gather 


that the Common laws of England at this da 


in ure, were not brought in and eſtabliſhed by 
8 William the Conqueror, as many do affirm, and 


one hath lately committed to writing, but 


| were long time, no man knows how long time 
| before ; for if fines were before the conqueſt, 


then were original writs alſo; for a fine cannot 
be levied without an original writ; except in 


eſpecial caſes, as ſhall be {aid hereafter. If by 


223 


The antiquity 
of fines. 


original writs, then in the Chaxcery ; for all ori- 


ginal writs ſince the beginning have iſſued out 
of the Chancery: And then have ſheriffs alſo 
been before the conqueſt (although it be thruſt 
into a chronicle, that the Congueror brought in 


ſheriffs) and that is as true, as he brought in 


juſtices of peace, who had their authority a 
good while after, viz. by a& of parlamenr, 
anno 10 E. 3. But fince original writs have 


been in uſe, they have been directed to the 


ſheriffs as immediate officers ; but original 
writs were before the conqueſt, therefore the 
conqueror direcfted not firſt, that there ſhould 


be ſheriffs in every ſhire. This doth notably 


appear by a book-caſe in 26 Libr. Afſ. p. 24. 
that in the 26 Z. 3. in an aſliſe arraigned before 
juſtice Thorp and others, the abbot of Bury 
came into the court, and claimed to have co- 


nuſance of all manner of pleas, and to have ori- £* 


o1nal 


Fuſtices of the 
peace, and 
ther origins 
aAVAS by flat. 
w. 3.C. 10. 
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ginal writs out of the king's court ; and this 


the abbot claimed by uſage and preſcription 


. in the time of king Edmund and king Edward 


the Confeſſor. By which book-caſeit appeareth, 
that in the time of king Edmund and king EJ. 
ward the Confeſſor, there were original writs, * 
and had been then time out of mind. For the 
abbot's predeceſſors had uſed to have the ſame 
franchiſe in thoſe kings times by preſcription 
and uſage, and every preſcription 1s time out 
of mind. To fay, becauſe certain, inſtitutions 
and grounds of the laws of England are writ in 


| the Norman tongue ; and a certain book there 


is, called The cuſtoms of Normandy, that hath 
much affinity with the laws of Exgland, that 
therefore it 15 kely, that the Conqueror brought 
in the Common law ; ſurely the argument is 
too weak to perſuade any, as I think. For if 
the Normans have any laws that do reſemble 
the laws of England, out of doubt, when the 
Conqueror had ſubdued this kingdom, perceiv- 
ing the equity and excellency of the laws of 
England, never attempted to alter or change | 
the ſame; but to the end that his own coun- 
try-men, the Normans, might know the laws of 
England, under which from thenceforth he re- 
ſolved they ſhould live. And therefore for 


their benefit and ſafety, he cauſed ſome of the 


laws and ordinances of England to be written in 
the Norman tongue. And afterwards ſeeing 
and well perceiving the happy ſucceſs, where 
ſuch laws were obſerved, aboliſhed his old laws 
out of Normandy, and eſtabliſhed part of our 
Engliſh laws there. And it cannot be truly 
faid, that the Engliſh laws are in the Norman 
rongue ; for the laws of England are _— 

| Dy _ laws, 


Firſt Reading on Fines 382 5 
laws, but divinely caſt into the hearts of men, 
and built upon the irremovable rock of reaſon. 
And herewithal agreeth Bra#on, 11h. 1. cap. 1. A definition of 
P. 1. Ne. 1. for he faith, But whereas written !he laws of 
laws are uſed in almoſt all countries, England alone 28/and. 
makes uſe of, within its realm, an unwritten law, 
and cuſtom. And old Glanvil, that wrote in 
Henry the ſecond his time, which was not long 
after the conqueſt, 1s of the ſame opinion ; for 
he faith in his prologue to his book, Though 
the laws of England are not written, it is not 
abſurd to call them Iaws. And ſoon after he 
faith, For if they ſhould be efteemed leſs laws, be- 
cauſe they are not reduced into writing, then wri- 
ting certainly ſeems to add greater authority to 
them, than diſcerning equity, or legiſlative rea-. 
ſon ;, the Iaws of the kingdom are generally reduced 
to writing. And albeit, that certain opinions 
and judgments are reported in the Norman 
tongue, yet thoſe are not aptly termed the laws 
of England. But it is objected out of Polidere | 
Virgil, [ſee Hick. Diſſert. epiſtol. p. 152, 153.] 7% beginning 
that juries and trials by twelve men were firſt 7 1#. 
invented in the Congueror's time z which un- 
doubtedly is apparently falſe ; and thus I prove 
it. The book of Dooms-day was made in Saint WI 
Edward the Confeſſor's time, and all the manors T_ 6 FO 
- : | emeſne 
_ that were in the hands of king Edward were ,, 1 ,1,;, jj. 
ancient demeſnes, and all his tenants had thoſe 4ileges. . 
privileges, that our tenants in ancient demeſne 
have at this day. And the reaſon why king 
Edward's tenants had thoſe privileges, as te- 
nants in ancient demeſne have at this day, was, 
| becauſe his tenants ſhould be the better able to 
manure and huſband their grounds, both for 
his own proviſion, and for the ſuſtenance of 
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Concord of a 


fine. 


Firſt Reading on Fines. 


his garriſon, which he then held; and there- 
fore his tenants were diſcharged of being con- 


tributary to the fees of the knights of the par- 


liament. They were alſo diſcharged from be- 
ing of jurics, and alſo had other privileges and 
uſes, which are continued until this day. 
Whereby it is apparent, that there were juries 
and inqueſts before the conqueſt. And where 


| the laws of England are termed by a ſaid new 


author to be unequal laws, evil laws, uneaſy 
laws to be kept, grounded upon abſurdities, 


and divers other irreverent and -opprobrious 


ſpeeches; yet will not ſpeak one word in the 
commendation of them, nor yet ſtand to an- 
{wer that frivolous accuſation ; for neither doth 


the accuſer deſerve an anſwer, nor yet the 


thing accuſed deſire a defender : For the accu- 
ſation 1s apparently falſe, and the thing accu- 
ſed of moſt ſingular excellency. But to re- 


turn again, from whence by digrefſion I am 


fallen. And at this day, becauſe it is a true 
ſaying, That we know any thing, when we know 
the parts of it, and have conned and ſeen them 
through and through, 1 will ſhew unto you the 
parts, and particular members of a fine, and 


proſecute the parts with your patience here- ' 


after. 

Firſt, it is neceſſary, in order to levy a fine, 
to have an original writ, to make the parties 
come into court, and proceed farther, 

Secondly, When the parties are come into 


court upon the original writ, and it is agreed 


between them, to levy a fine, that concord and 
peace ſhall enſue. They agree in this form. 
And the agreement is ſuch, viz. That the afore- 


Jaid R, viz. the tenant in the original writ 


hath 


. 


Firſt R eading on Fines. 
bath acknowledged the manors aforeſaid, or the 
tenements comprized in the writ To be the right 
of him the ſaid H. as thoſe which he has of the 
gift of the aforeſaid R. and thoſe he has remiſed 


and quit claimed from him and his heirs to the 
aforeſaid H. and his heirs for ever. 


'This 1s called the concord of the fine, whith , « Co. Teye's 
in truth is the foundation, ground, life, and Dy 


heart of the fine ; and the other parts following 
but abſtracts out of it; for if the king's ſilver 
be entered, though the parties, or any of them 
dies before the other parts are Entered of re- 
cord, - yet the fine 1s good and will bind. 


The third part of the fine is called the foot 
of the fine, and that is in this form. 


This is the final agreement, made in the court x, of a foe 


of the lord the king at Weſtminſter, from the 
day of Eaſter in 15 days, in the year of the reign, 
oe. before Sir J. D. knight, R. M. T. W. and 
_E.D. and others truſty then there preſent, between 


R. B. plaintiff, and R.S. deforceant ; and recite | 


in effect the concord. 


Add the year, day, and place, and before 
what juſtices the concord was made, the which 
circumſtances are put in the record. 

The fourth part of the fine, is called the note 
of the fine, which has this form. 


Between R. B. plaintiff, and R.S. deforceant, Nete of a fe, 


of the manor of PD. &c. whereof a plea of cove- 
_ nant was had between them in the ſame court, 


viz. that the aforeſaid D. acknowledged the ma- 
nor, &c. 


Recite the concord of the fine, by which it. 


appears that the note of the fine 1s but an ab- 
ſtrat out & of the original writ, and the concord. 
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228 Firſt Reading on Fines. 
And fo agrees If i In quid j Juris clamat, the tenant claims fee, 
NY ep it ſhall be a good plea to ſay, that he was ſciſed 
23 1.1 15 the day of the note levied for term of life ; and 
7. 27. ſays, Yet as well the note of the fine, as the foot of 
that the plain- the fine may be entered three or four years af- 
tif may claim ter the record made. And alſo (as it ſeems to 
fre only wwith- me) the reverſion paſſes to the conuſee 1mme- 
out fraUers, 
and then iz Aiately after the record made, and entered of 
comes on the record. Quare, If the tenant is not compel- 
part of th? Jable to take traverſe, as to ſay what day of the 
paint 19 note, he was ſeized in fee; abſque hoc, that he 
maintain his 
orit, ſaying, Was tenant tor life. 
that the tmant <vai tenant for life, without this, that he was ſeized in Bir ; 
but it ſeems better, that the trawers ſhould come of the part of the te- 
nant, and not on the part of the plaintiff. 


12H; 4.16; Laſtly; A fine 1s engrofſed, and 1s ſaid to 
to a note of a DE engroſſed, when the chirographer has made 
fine wt plead-'the indentures of the fine, . and delivered them 


able before the tg the parties, to whom the commiſſion was 


fine engroſſea, 
but after en- made. 


groſim-nt of the fine, as it ſeems. Contra by this book, Bro. Abr. Tit, Fines 
41. Raſt. Execution 3. f. 158. 


"Nw; ; Yet a fine, before it be engrofſed, is 
a periect record, and may be executed, and 
the conuſee ought to ſue out his quid juris cla- 
mat, per que ſervitia, or quem redditum reddit, 
E:5 his caſe lies, before the engroſsment of the 
fine: for the fine engrofled, the conuſee hath 
not any mean to compel the tenant to attorn; 
and then the conuſee may by this way loſe his 7 
ſervice, and all actions, which the law after 
attornment gives him. 
Some fines are to be executed by entry only ; 
_ fome by ſeire facias, or entry, as long as the 
entry 
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entry of the conuſee is lawful. But at Com- Scire facias 7; 
mon law-our books ſay, that the connſee has © 7 ju4icial 


no remedy, if the fine be not executed, but _ "ar 
writ of fine fraffo : Which (as it ſeems to me) ;ran to fornv 
is to be intended, when the entry of! the co- #2 /he court, 
 nuſee was taken away, For by the order of the #27 1 #/- 
2 : | ſues, why exe- 
Common law, the conuſee might have entry. catiis of july 
But the ſcire facias 18 given by the ſtatute of ,,cnr ould not 
Weſtm. 2. Whereas of thoſe things which are go out. Old 
recorded, &c. 21 E. 4. 4. b. 45E., 3, &- Nat. Br. 151. 


"The Second Reading. 


E VERY fine either is executed, Or exe- oy, ,nyaldj- 
cuHtIory. | Es wifion of a fine. 

A fine 1s faid to be executed, not becauſe 
the canuſee is immediately in poſſeſſion ; 
but becauſe the fine 1s executed between the 
parties, fo that the conuſee cannot ſue out exe- 
cution, becauſe the fine in itſelf 1s ſuppoſed to 
be executed. 

A fine is ſaid to be executory, becauſe the j,.,.,., ,- 
fine does not ſuppoſe any execution ; but the , ' fue execu- 
conuſee may execute it, or by entry, or by try. _ 

ſcire factas. T7 " 
| Three ſorts of fines executed. 
Fine ſur conuſans de droit, come ceo que 1 fine executed. 
ad de ſon done, (upon acknowledgment of right 
as that which he hath of his gitt.) IE 
Fine upon releaſe. | 
Fine upon ſurrender. 
There are two ſorts of fines executory. Diviſion of a 
Fine ſur conuſans de droit tantum, (upon ac- fine extcutory., 
knowledgment of right only.) | _ 
Fine upon grant and render, 


3... 5 


Deſcription of 
a fine executed. 


Diviſion of a | 
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230 Second Reading on Fines. 


So that there are five ſorts of fines; a fine 
fur conuſans de droit, come ceo que il ad de ſon 
done, and 1s in this manner and form. 

The formof a And the agreement is ſuch, that the aforeſaid 

fine fur conu- B, and I. have acknowledged the aforeſaid manar 

ſans de droit 13th the apurtenances, to be his right, Ec. as thoſe 
come ceo que W970 op hops WOP'y Es je 

it ad de ſom hich the ſame B. and S. have of the pift 

done, of the aforeſaid B, and I. and thoſe they have 

| . remiſed and quit claimed from them the ſaid B. 

and I. and from the heirs of the ſame 1. to the 

aforeſaid P. and S. and the beirs of the ſame P. 

for ever. And moreover the ſaid B. and I. have 

granted for themſelves, and for the heirs of the 

ſame B. that they will warrant the aforeſaid ma- 

nor to the aforefaid P. and S. and to the heirs of 

the ſame P. for ever. wo b 

11 H.4.55.B. This finets executed, becauſe it ſuppoſes a 

8 E. 4.3. B. oift precedent, but though it be executed be- 

&y Litleton, teen the parties, yet as to all ſtrangers the 
tf appears, P B Ve | S OS 

ws wowu. Conulor remains ſeized of the land : but if 

ſer 15 tenant. Tach fine be levied of a rent, common, ad- 

Contrary of © yowlon, liberties, or ſuch like, the conuſee has - 

fine #400 grant 2 freehold in law in him, before any poſſeſſion 


and render ; ' 
for this is ex- Ol actual ſeifin had, 


ecnrory, and non this mt may be reverſed. 41 E. Z- 13. B. Gift ſur conu- 
ſans de droit, and Habendum 72 tail 7s executed by the court, Contrary of 
a remainder, or a reverſion. 


Frith, If 2 man ſeiſed in fee levies a fine to anſwer 
Ne t/jue 1M | . . . 

+. ounce Jr conuſans de droit come ceo que il ad de ſon done, 
Lawe continu- And before entry made by the conuſee, a ſtran- 
.an'e of pojſeſ- ger enters, and dies ſeized z neither the conu- 
Jeon See ice, or conuſor has any remedy, 41 £. 1.14. 
of Ge droig £77cP- | T his ſhould be 41 E. 3. 14. according 
tc. bec-uſe to Bro. Fines, pl. 12. 13 Vin. Abr. 249. (P. 4) 
that is by the latute if 27 F. 1. cap. 24. de finibus at the common law, avhich 
was after the flat. of W. 2.de donis conditionalibus, mage 13 E. 3. Gt- 
trary of < fine ſux conuſans de droit tantum, for /o it was at Common law. 


12 E. 4115, 19. 
| 4&4 pl. 'T 
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pl. 1.] But if after the fine levied, the co- 
Liar continues poſſeſlion, and dies .in poſ- 
ſeſſion, the conuſee may not enter upon the 
heir 3 and if he enters after the deſcent, he 
ſhall avoid the ward. 12 H. 4. 16. Thirning. 
But if ſuch fine (as it ſeems to me) be le- 
vied of a reverſion expectant upon the eſtate 
for life, or in tail ; after the death of the leſ- 
ſee, or the eſtate-tail determined, the conuſee 
ſhall have ſcire facias ; and therefore if the lef- 
| ſee bediſſeiſed, and a deſcent, and afterwards 
_ the leſſee dies, the conulee is not without re- 
 medy, as it ſeems to me. 
If a man levies a fine ſur conuſons de droit 
| come ceo que i ad de ſon done, and does not limit 
it to the conuſee and to his heirs, yet the co- 
nuſee has fee-ſimple. F 
But if ſuch a man levies ſuch a fine, with 41 Fr. $. th 
expreſs limitation to the conuſee and his heirs 4. 
of his body, this limitation is a qualification of 
the general intendment. 
Fine ſur conuſans de droit Ec. levied to two 
and to the heirs of the one, the joint-tenant for 
life ſurvives, and dies, the heir of the other 
who had inheritance ſhall not have ſcire facias 
to execute the fee ; for it was executed before. 
Per Hill and T! birning. ts H. 45.8, 
But- if fine be levied ſur conuſons de droit 48 B. 3. 21. 
come ceo, E9c. to one for life, the remainder in 42 E. 3-14+ 
| tail, the remainder in fee to the tenant for life, 
there, he in the remainder in tail, after the 
death of the tenant for life, ſhall have ſcire fa- 
cas, to execute the eſtate-tail, and the ſon alſo 
of the tenant for life, after the death of the 
tenant in tail ; but (as it ſeems to me) if tenant 
in fall 1 in remainder dies before tenant for life, 


Q4 then 


42 E.3. 68, 
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A fine upon 


\be without 
<= 
warranty. 


form of the fine 


Third Reading on Fines. 


then is the fine executed in the tenant for life, 
and he ſeized in fee ; as if land be given for 
lite, the remainder in tail, the remainder to the 
right heirs of the tenant for life, tenant in tail 
dies, the tenant for life 1s ſeized in- fee. 40 E, 


3- 9: 33 14. 6. 5. 
. The Third Reading. 


' Thenatureand FINE upon Surrender is - an expreſs fine 
upon Surrender ; or fine which amounts 
wpon ſurrender. to a Surrender. 


A fine upon expreſs ſurrender is, when the 
lefiee for lite, or for another's life, or tenant 
In tail after poſſibility, tenant in dower, or by 
the curtely, by fine ſurrender their eſtates to 


him in reverſion, and the form of the fine is 
A1uch in effect, as the fine ſer conuſans de droi , 


ſaving that theſe words ſurrendered are in the 

fine upon ſurrender, and the clauſe of the war- 

ranty omitted. 7p 
A man made a leaſe for life, and afterwards 


furrender feall granted the reverſion for life, the remainder in 
tail by fing, the grantee for life brought quid 


juris clamat againſt the tenant for life, who 
would have ſurrendered by fine to the grantee 
with reſervation of the rent, during the life of 
him who ſurrendered, and this fine was rejec- 
ted ; and the reaſon of the refuſal, as I take it, 


was becauſe the eſtate of him who ſurrendered, 


was extin& and merged in the eſtate of him in 
the remainder for life; and then-if he in the 


remainder dies, during the life of him who 


ſurrendered, and he in the remainder in tail en- 


_ 4 fuccompre- xers, he ſhall hold it diſcharged; and note, that 
$:2.41 certainly. it is againtt the nature and credit of a fine to 


omny 
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omit any thing ; either in which certainty is 
not repoſed, or in which the thing cannot take 


effe&t and continuance according to the pur- 


port of the fine. 19 E. 3. [quere, for there is 
no ſuch year. 13 Vin. Abr. 243. pl, 1.] 


And therefore in our books, a grant and 


render was drawn by fine for another's life, 
the remainder over in fee; and there Charde 


ſaid, that the fine ought to be certain, and to 


limit in what perſons the land ſhould abide, 
and becauſe it was uncertain who ſhould have 
the land, if the tenants for life died living 
ceſtuy que vie : Upon this Thorpe drew the fine 
to the leſflees and the heirs of the one for the 
other's life, with the remainder over, and then 
was reſtrained with great difficulty, as the book 
| fays, propter opinionem Stone; and the reaſon of 
the doubt which Sonue had, as I take it, was 


becauſe ſome ſay, the limitation to the one and 


to his heirs during the life of F. S. was void 
- and notwithſtanding this, there ſhall be an oc- 
cupant, becauſe the fee-ſimple cannot depend 


upon the life of a man; but I hold the law 


againſt this; and ſo 18 Lzttleton 168. 19 FE. 
 Accompt 56. 33 Afﬀſ. pag. 17. 22 Aſſ. pag. 31, 
and 11 H, 4, 43. ButlI agree, that this ſhall 
not be ſaid in fee-ſimple, but that the heir ſhall 
_ take it, as an eſpecial occupant named in the 


deed. The law 1s the ſame, if a fine be drawn, 
that F. 8. acknowledged the land to be the 
right of F. D. and F. &. and to their heirs, | 


ſuch afine the juſtices ought not to receive; 


becauſe the fee-ſtmple ſhall not be certainly _ 


repoſed in any certain perſon ; for it may be 


that F. D. ſhall ſurvive, and then he ſhall 


have the fee 3 or it may be that F. G. ſhall ſur- 
"Re vive, 
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vive, and then he ſhall have the fee; the which 
(as I have ſaid) would be againſt the nature 
and credit of a fine; againſt the nature, becauſe 
a fine 1n it's nature 1s a final agreement, and re. 
ects certainly all uncertainty ; for certainty (ag 
15 ſaid) begets quiet, and uncertainty, conten- 
; tion ;- againſt the credit of a fine, becauſe that 
; Credit always attends and accompanies with 


[1 
2 


certainty; and of the contrary part, uncertainty 


$ 


and falſity begets trouble and diſcredit. 2 HF, 
& 33 H. 6. 45 E. 3. 18 H.7. 248. 3. 36, 
21 &. 3. . | 

Three menmay Tt js ſaid alſo in another book, that two men 


ay @ fine ought o warrant by fine lands for them and 


vv, for them their heirs to another, for the reaſon which ] 


ard the heirs have ſaid before ; but for them and the heirs 
of them all of of one of them otherwiſe. 21 E. 3. 27 B. 


land in oa- : : 
velkind. Con- br. Ab. Tit. F INCS, 44. 


trary of other lands. 24. E. 3. 66. Bro. Abr. Tit. Fines, 6. 


A fine lvied Allo the juſtices will not receive a fine upon 

fe aw "= condition for the reaſon betore; but in all thoſe 

vrote Where F7 caſes, '3f the juſtices receive ſuch a fine, this 

of difireſs, 18 good enough and ſhall bind, as Brook faith, 

ſhall be in Tit. Fines, 5. For fines are, as he ſays, as 

FEceFORG, on if the parties agree, and ſo are the books. 

oe Brag $ £K. 2. Fines, 125. ahd 4 E. 3. 17. And 

monpayment, every one conſenting cures an error. 44. E. 3. 
44E.3. #22. 27 H. 8.24. 37H. 6. 

But it ſeems to me in the caſe aforeſaid, if 

' the reverſion of a leſſee for life be granted 

for life, that the tenant for life may grant land - 

by fine to the grantee for life, the grantee 

yielding rent; becauſe it is not any abſolute ſur- 

render, for if the grantee dies, the tenant for 

life ſhall have the land behind again, ” wr 

_ | OOKS 
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books are. 7 H. 6. 13 R. 2. 29 Af. Brook. 
_ Tit. Eſtates 69. | ; 
fee for life, the remainder for life ; leſſee 4 ferftirars 
for life levies a fine to him in remainder for by acceptance 
life, /ur conuſans ae droit, this in truth enures 9 fe. 
by way of ſurrender, 3 Af. But if there be DT, 
2 leſſee for life, the remainder for life, and he ©: 
in the remainder for life accepts a fine of the 
- tenant for life, ſur conuſans de droit come ceo, &c. = 
this 15 a forfeiture of both their eſtates, and # 
ſhall not enure by way of ſurrender ; but he | 
in the reverſion may enter immediately for the RT bp! 
forfeiture. 1 H. 7. 22. a, G14 In A tin lor ny «| 
iþ 


5 
k * 
4 


If a leaſe be made for life, the remainder to : 
the wife in fee, and tenant for life levies a fine 3 
fur conuſans ae aroit, to the huſband and wife, | 
and to the heirs of the huſband ; in this caſe, if k 
the wife dies without an heir, the lord ſhall have it 
the land by eſcheat ; for this amounts to a ſur- 
render in law. 30 E. 3. 30 Af. Ofborn's caſe. 

Bur if a leaſe be made for life, the remain- 
der 1n tail to B. the remainder in fee to C. te- 
nant for lite levies a fine to A. and his wite in 
fee, A. dies without iſſue, C. enters for the 
forfeiture, this 1s no ſurrender. 41 E. 3. 

9: | nts 
If leſſee for life, and he in the remainder 
for life levy a fine ſur conuſans de droit, to a 
ſtranger, he in the reverſion may enter imme- 
diately for the forfeiture, 

Two joint-tenants, the one for life, the other 
in fee, make a leaſe to F. S. for term of his 

life, and afterwards F. S. ſurrenders by fine to 
him who was joint-tenant for life ; it ſeems to 
me, that this 1s a ſurrender, and ſhall enure to 
both, as it ſeems to me ; yet quere. 


But 


- 
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But in the ſame caſe, if F. S. had granted 

_ his eſtate by fine to him who was joint- tenant 
for lite, it would be a ſurrender in law for a 
moiety, and a grant of his eſtate, for the other 
moiety z and the joint-tenant in fee could nor 
enter into any part with him, as it ſeems to me. 


The Fourth Reading. 


F a differ TENANT in tail makes a leafe for his 


leaſes for pears, own life, and he inthe reverſion releaſes 


_ andthe 83 to the leſſee for life by fine, and to his heirs, it 


ſeiſee releeſs5 ſeems to me, that this releaſe is altogether 
all his right 


ro him, this Vod; for though Mr. L7ileton ſays, that in 


| ares met avail; Every caſe, where he, to whom the releaſe is 
for it is but a made, has freehold in deed, or in law, that 


_ _ {uch relcafe is good, this 15 true, but not 1n all 
PR WK 4. Cales 3 and therefore I have taken a diverſity, 
28, a releaſe VIS 1N all caſes, when a releaice ſhall enure b 
which enures way of veſting the eſtate, it is not {ufficient for 
to weſt the Him, to whom the releaſe is made, to have 
corre freehold only, bur there ought to be privity 
ear $., between the releaſor and releafee; bur when a 


4 E. 3.17, releaſe ſhall enure by way of paſſing a right 


therein to him without privity, (as if the dil- 


ſeiſor makes a leaſe for hte, and afterwards 


the difleiſee releaſes to the tenant for life,) 
this is good : but if tenant in tail makes a leaſe 
for another life, the releaſe of the donor is 
co0d to ſuch leilee. 
ne hd A man makes a leaſe for years, and before 
by indenture in the leſſee enters, the leſſor by fine releaſes 


Fuly, to have to him and to his heirs, now this 1s a void re- 
the lomd from 
the feaſt of | | 

Se. Michael next for 21 years, the lefſar releaſes to the leſſee before Michael- 
mos all his right ; this relea/+ is void, fer he has not pofſeffron before Michael- 
mas. 28 Þ. 4. 37- | 
| ſay, 


leaſe ; for the leſlor againſt his own fine might 
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ſay, that the leſſee had not entered into the 
land, before the fine levied; and yet. 31 Aſſ. 
24. 15 adjudged againſt ſuch a caſe, but other 
books are to the contrary, and ſo is the law. 
16H. 9.5.50 E. 3. 39. 30. 6.23.46 E, 9. 
12.15 H. 7. 14. 47 £-'3- 27, O73, 

But if a man makes a leaſe for years, the re- rf for bif,, 
mainder for years, the leflor releaſes to him in remainder for 
remainder for years in fee, this is a good re- #/*, he {for 
leaſe z and yet he in the remainder had not any —_— po ond 
poſſeſſion; the law 1s the ſame, 1f a man makes ,,,;g, bis 
a leaſe for 100 years, and the leſſee for 100 is @ good re- 
years, makes a leaſe for 50 years, and after- /*9/e 3 but 
wards the firſt lefſor releaſes to the firſt lefſee in ©!2cÞ /«id be 

K , ſhould not 

fee, this releaſe 1s good ; and yet the leſſee to, in «8m 

whom the releaſe 1s made, has not any aCtual if awaſee upon + 
poſſeſſion. 12 E. 4. 6, But in the ſame caſe, the attornment 

a releaſe made to the ſecond leſſee is void ; for Y ne for 

though he had poſſeſſion, yet he wanted pri- - chr 

vity ; and yet a leaſe made by the leffor by ;. 16. 4 man 
fine made to the tenant in ſtatute ſtaple, or /ca/es for life, 
merchant, or by elegit is good, and yet he #4 grants the 

SE 0 | | reverſion to 

wanted privity. 25 E. 3. |  6bv 9k 
nant attorns, the one of the grantees releaſes to the other, this is good 3 ſo if 
a firanger releaſes to him in revertion. 5 B.. 4.1. If the lord releaſes to the 
aifſeiſee after diſcontinuance, or to the iſjue in tail after diſcontinuance, to hold 
_ by fexver ſerwices, or releaſes all rents and ſervices, this is good; though they 


had nat the poſſeſſion ; but tenants as to the avewry comtrary, as to the paſſing 


of the fee. 14 H. 4. 37, 38. | 


In precipe quod reddat, the tenant vouches, 29H. 6. 29. 
the vouchee enters into the warranty, if the 77 demandane 


| | may releaſe to 
demandant releaſes to the vouchee by fine, or ,,- wouchee, 


but not a firanger ; for though he is tenant in lax, yet he has nothing in the | 


land, whereon a right will enure. 3 H. 4. 5. a. and befides which, the re- 
leaſe fortifies the tenant's eſtate, 5 H. 7. 41. a. and that be may render the 


action or levy a fine ; and that he pleaded a rilinſe made to the tenant after 
be bad entered into the warranty, | | 


by 
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Maxim, where 


Fourth Reading on Fines. 


| by deed, this is good; yet the demandant nor 


the vouchee had nothing in the land, 7 E. 4. 
13-10 &. 4. 15: 4. 22H. 6.15. @ 8 H. 4.9. 


the vouchee ſhall have a writ of error. Soa 


releaſe to the patron of all annunies 1s good, 


and yet cannot be charged with this by no way. 


2 E.3.28, 21 £2..7.41- 8 . 6. 24. 
In all cafes when a man is in {uch eſtate to 


a releaſe ſhall hich a warranty may be annexed, at the time 
enure by way 


of entry and 
Feoff ment. 


of creation of the eſtate, if the releaſe be 
made to ſuch eſtate, ſuch releaſe ſhall not enure 
by way of entry and feoffment ; for this 1s the 
reaſon of the diverſity put by Littleton, (ſcilicet) 


when the difletſor enfeofFs two, if the difleiſee 
releaſes to the one of them, he ſhall not hold 
his companion out ; the reaſon 1s, for the poſ- 


ſibility of the warranty ; for if this ſhall enure 
by way of entry and feoffment, it will deſtroy 


the warranty, which was much favoured 1n an- 


cient books. 21 FH. 6. 41. 22 H. 6.22. And 
for this, the ancient law was, that if a diſſeifor 
had made a feoffment in fee with warranty, or 
had made a gift in frank marriage which im- 
plies warranty, the diſſeiſee could not have en- 
tered upon him for ſecuring the warranty, as 


is held in 1 4. 13. 27 Af. 31. 29 Af. 54. 
and an ancient book in 2o Z. 7. Bro. Tit. 


Aſſile 4.32. 

But in all caſes where two are in merely by 
wrong, without any title, there (as Littleton 
ſays) a releaſe made to the one ſhall enure 


ſolely to him, and he ſhall hold his companion 


out. And therefore, if leſſee for years makes 
a feoffment in fee to two, and afterwards the 
leſſor releaſes to the one of them, he to whom 
the releaſe 1s made, ſhall not hold his companion 
out, 


-. ray + 0 foal 
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out, and yet, they are diſſeiſors : but if a man 
makes a leaſe for life, and afterwards the leſ- 
for makes charter of feoffment to two, and a 
Setter of attorney to the one to make livery, 
who does it accordingly ; and afterwards the 
lefſee releaſes to the one of them, he to whom 
the releaſe 1s made, ſhall hold his companion 
out ; for this puts the right ſolely in him, to 
whom the releaſe was made. | 
There are two diſleiſors, and the diffeiſee re- 
I leaſes to one of them upon condition, now he 
to whom the releaſe 1s made, ſhall hold his 
companion out ; but if afterwards the condi- 
tion be broke, they are joint-tenants again. 
17 Af. 9 WE 
If my tenant pays my rent to two, and I 
releaſe to the one of them, this releaſe ſhall 
veſt the whole rent in him, to whom the re- 
leaſe is made. 18 Af. But if my tenant deli- 
vers a pawn to the ſtranger for the rent, in 


| name of attornment, the releaſe to the ſtranger 
is altogether void. 


The Fifth Reading. 


F there be lord and tenant, and the lord 
releaſes all the right he has in the land, or 
all the right he has in the ſeignory, to the te- 
nant, by deed, or by fine, the ſeignory will be 
for ever extin&, without theſe words, his heirs. 
Littleton 112. 26 H.$. 42 E. 3. 13 E.3. 18 
E. 3. 11 H. 4. Bro. Abr. Tit. Rel. 86. 
| But if the lord in the ſame caſe releaſes by 
deed, or by fine, to the tenant, for term of his 
life, or in tail, this ſhall not extinguiſh the 
whole ſeignory ; becauſe the lord departs with 
--.. = 
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companion, 


to a parcener, 
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an inheritance in poſſeſſion. But if the dif: 
ſeiſee releaſes to the diſſeiſor for life, or in tail, 
this ſhall put the right in the diſſeiſor for ever, 
becauſe a naked right paſſes from the diſleiſee, 
_ and not any thing in poſſeſſion. 6'E. 3. 45 E.z. 
But if the difſeiſee releaſes to the diſſeifor by 
_ deed indented, or by fine for life, or in tail, 
after the eſtate for life ended, or gift in tail de: 
termined, the difſeiſee may enter again, tho” 

but one right paſſes by the releaſe. 
Foint-tenant If there be two joint-tenants in fee, and one 
releaſes to bis releaſes to the other all his right, and does not 
ſay, to have and to hold to him and to his heirs, 
yet this releaſe gives a fee-ſimple, 19 H.6. 
but if there be two coparceners, and the one 
releaſes to the other, all his right, an eſtate in 

fee-ſimple does not paſs by ſuch releaſe. 

_ If huſband and wife, and a third perfon are 
Joint-tenants in fee, and the third perſon re- 
leaſes to the huſband all his right, without ſay- 
ing, to have and to hold to him and to his heirs; 
yet the huſband has a fee-ſimple, and the wife 
ſhall take nothing by this releaſe, as it has been 
adjudged. and yet it ſhall enure to pals the 
+ Eſtate. | Eſcof's caſe. Gn, 

 _T'wo tenants in common make an agreement 

to preſent by turns to an advowſon, and af- 

_ terwards the one releaſes to the other ; the re- 

leaſe is good. 39 EZ. 3. 37. Bro. Abr. Tit. Re- 
leaſes 77. 4 

Tf there be two tenants in common, and the 
one of them releaſes to the other in fee, and 
makes livery and ſeiſin, according to the form of 
the charter, the livery is void, and alſo the rc- 
leaſe. 10 E. 4. £ | 


and a parcener 


If 
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If there be lord and tenant, and the tenant 1s 

uifleiſed, the diſſeiſee purchaſes the ſeignory, 
and releaſes by deed, or fine, all his fight in 

the land ſaving to him his ſeignory ; the ſeig- 

nory by ſuch releaſe is not extinct ; but if in 

the ſame caſe the lord has nothing in or out of 
the land except only the ſeignory, and makes 

ſuch releaſe ſaving his ſeignory, ſuch ſaving is 

void ; becauſe the whole operation ſhall be re- 

ſtrained by the ſaving. 9 E. 3. 12 E. 4. Col- 
lege Lingfield's caſe. 

If there be lord and tenant, and the tenant 7,,1 ,,49/4 
holds three acres at three ſhillings, the lord re- a/! his ric þr in 
leaſes all his right in one of the acres, the whole pare of the te- 
ſeignory is extin&t ; and yet if he grants all the "9, 41d his 
| ſervices iſſuing out of one of the acres, nothing /ſrmy' f 
ſhall paſs. 20 H. 6. 34. Af. p. 15. 75 Eq. 

If there be two joint-tenants or tenants in 
common, and they are difſeiſed, and after- 
wards the one of them releaſes all the right 
which he has in the moiety, he ſhall be barred 
of his right of the whole ; and yet each joint- 
tenant is ſeiſed abſolutely, 45 E. 3. but if there 
be two joint-tenants of two acres, and they are 
diſſeiſed, and the one releaſes all his right 
which he has in the one acre, this ſhall bar him 
but of the moiety of that acre only, and yet the 
moiety of two acres 1s one acre. 45 E. 3. 

If a grantee of a rent-charge of 20 s. releaſes 
IOs. to the tertenant, this 1s good enough, and 
the entire rent ſhall not be extinct; but by the 
law of common of paſture, common of eſto- 
vers, and all things againſt common right, the # 
grantee may releaſe parcel of them to the terte q 
- nant; if the grantee purchaſes parcel of theland,  / RB 
all ſuch thingsagainſt common right areextinct; i 

R becauſe =_ 


aut we of right 
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becauſe in an afliſe for them, all the tertenants 
ought to be named : and inafingch as the gran- 
tee has parcel of the land by his own aft, all 


the rent ſhall be extin&t. Soif a man has a. 


rent-charge out of twenty acres, if he releaſes 
all his right 1n one acre, it NI, IIa the grant 
in all. 34 Af. p. 15. 

If a man leafes for hfe rendering rent, the 
leffor may releaſe part of the rent, and the reſt 
remains. 9 E. 3. Bro. Abr. Tit. Releaſes, 83. 
The lord may releaſe part of the ſervices and 
the reſt remain. 14 #. 4+ 7: 


The Sixth Reading. 
F: HE form of a fine ſur conuſans de droit 


tantum (upon acknowledgment of right only.) 


| Form of a And the agreement is ſuch, that the aforeſaid 


"no . co- A, B. hath acknowledged the manor aforeſaid 
ob nl BY with the appurtenances to be the right of W.P. 
Inow!eagment and has remitted and quit claimed them from 


of richt) A. B. and his heirs to the aforeſaid W. P. and his 
heirs for ever. And moreover the ſame A. B. 
hath granted for him and his heirs, that he will 
warrant the aforeſaid manor with the appurte- 
nances to the aforeſaid W. P. and his heirs againſt 
all men for ever, &c. 

Fine far conu- This fine ſur conuſans de droit (upon ckiows 


fans de droit Jedgment of right) 1s executory, and the party 


tantum, (299% conuſee may have a ſcire facias to execute it, 
acknowwicdg - 


enlr,) giv a Ge Jon done (1pon acknowledgment of right as that 
fe withuut which be has of his gift) 1s executed, whereof 
the word bcirs, the conuſee ſhall never have any ſcire facias z 
but yet each of the fines g1ves a fee-ſimple to 

the conuſee without theſe words, his heirs ; for 

4 as each 


but a fine ſur conuſans de droit come ceo quil ad 


«. 
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each fine ſur conuſans de droit (upon acknowleds- 
ment of right) is intended fee-ſimple. | 

The form of a fine ſur Grant and Render. 

And the agreement is ſuch, (all as above, ſavins Firm of a fine 
that theſe words are added, come ceo que le dit up grant and 
W. P. ad de ſon done; (as that which the ſaid 47: 
W.P. has of his gift) and after tlie {aid clauſe 
of warranty, then the Grant and Render is 
in this form; And the ſame W.P. has granted 
the aforeſaid manor with the appurtenances to the 
aforeſaid A.B. for this acknowledrment, quit (laim, 
warranty, fine and agreement, to have and to 
hold during all the life of A. B. or of the heirs of 
A. B. of the body of A. B. or to his heirs for ever 
rendering, &c. gk . 

_ This finets executory alfo, as appears plainly Gran? and 
by our books; and it is to be known that this render cannot | 
fine upon grant and render cannot be levied © wo TE 
upon a fine executory-:* and therefore if a man 79 
levies a fine ſur conuſans de droit tanium (upon}co- 
nuſance of right only)to 7. S. he cannot grant and 
render the lands again to the conuſor, becauſe 
the conuſee has nothing in the lands till execu- 
tion ſued out, and a man cannot grant what 
#. + rs : | 

In Hil. term 7 E. 3. fol. 14. one would have "III ey 
drawn a fine fur conuſans de droit tantum, and jj;, ove may 
that the conuſee ſhould grant and render a robe render on a 
annually for life to the conufor, with a clauſe 2*, # a re- 
of diſtreſs; but ſuch render was not received _ 
becauſe the conuſee could not charge what he ,,,, .# exiin- 
had not; but upon a fine executed, as a fine guj&ment ; for 
ſur conuſans de droit come ceo que il ad de ſon done, the conuzee 
or a fine upon a releaſe, or a fine upon a ſur- #% nothing. 
render, grant and render may be made, for 
theſe fines are immediately executed, and 

I therefore 


# 
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therefore the conuſee may well grant and ren- 
der. 24 £. 3. fol. 36. 

It appears by our books, that if huſband 
and wife levy a fine to 7. S. the grant and ren- 
der may be to the huſband and to his heirs for 
ever. 24 £. 3. 61, 66. | Ms 
 Sotf huſband and wife acknowledge by fine, 
the conuſee may grant and render parcel to the 
huſband only, and the other parcel to him and 
to his wife. 17 E. 3. 31.12 £.3.33.Tit. Fines.61. 

So if covenant be brought by two, the 
defendant may acknowledge one moiety *. 
to the other; or one part inſeveralty to 
one, and the other part in ſeveralty to the 
other; but it ſeems by 7 E. 3. 25. That if 

three bring @ writ of covenant, the fine ſhall 
not be levied to two only, but 7 a writ of c- 
 venant by two, the defendant may levy a fine 
to one, the remainder to the other, or levy a 
' fine to one rendering rent, and by the ſame 
fine, grant the reverſion to the other. + 16 E, 
3. Bro. Abr.Tit. Fine, Þ 5, 7. 36 H. 8. 

No one ſhall take immediately by the grant 
and render, but thoſe, or ſome of thoſe who 
were parties to the acknowledgment, and no 
other, no more than a fine can be levied to one 
immediately who is not party to the writ of c0- 
venant, as the book is in 7 Z. 3. 64. 

It is expreſsly faid in 30 H. 8. Bro, Abr. Tit. 
Fines, 108. That no one ſhall take the firſt eſtate 
by the fine, but thoſe who are parties to the 

* To the one, and the other moiety, 13 Vin, Abr.245.p1.16. 

1 as for there is no ſuch year, 13 Vin. Abr. 246. 

Pi. 19. | 


Þ+ This ſeems a miſtake, and that it ſhould be pl. 118. 
t3 Vin. Abr. 246. pl. 18, 


eprit 
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writ of covenant z but every ſtranger may take 
the remainder, but I preſume that this' is miſ- 
reported : for this will be no taking of the im- 
mediate eſtate by the grant and render, but 
by him who was party to the acknowledgment; 
but in remainder, a ſtranger may take, as by 
| a caſe put there for example, fully appears : 

and fo are the books in 42 ZE. 3.2. 16E. 2, 
Bro, Abr. Tit. Fines, 3. 7 E. 3. 64. 


A Fine levied between 4. and B. and A. ac- 


knowledged to B. and he renders to A. ts hold 
to him and E.his wife, and to the heirs which A. 
ſhall beget on the body of E., There E. has no- 


thing ; for ſhe is not named in the premiſſes, 


but in the habendum, and ſhe was not a party to 
the writ of covenant. 24 E. 3.28. 


The Seventh Reading, 


T HREE parts are neceſſary for levying 


every fine, viz. conuſor, and conuſee, 
and a competent court to take and record the 
acknowledgment of the parties, 


245 


If a dean be ſeifed of certain lands, as of jþaz perſons 
his diftin&t poſſeſſions, the dean may make ac- may grant by 


knowledgment ; but if the dean be jointly ſei-/"*- 


ſed with his chapter, he and the chapter can- 
not levy a fine ; the law is the ſame of a mayor 
and commonalty, and of all other joint corpo- 
_ rations z they cannot make any acknowledg- 
ment, but otherwiſe it is of all ſole corpora- 
tions; and the reaſon is, becauſe no one can 
make acknowledgment by attorney, and cor- 


_ Porations aggregate of many cannot appear in 


their own perſon. | 


R 3 If 
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Prior dative. If a prior dative- and remoyable, who has 
no convent, nor common ſeal, levies a. fine, 
Parſon, this ſhall bind his ſucceſfor for ever ; but a 
perſon, who cannot have @ writ of right, ſhall 
not bind his {ucceflor by levying. ſuch a fine, 

2:3. 5:12 66-4 436-8, 

If a patron alone grants rent by fine, this 
rant 1s void to bind the church, By the court, 
38 £. 3.5.8. | 

Iifant. An infant ought not to levy a fine, and the 

£ juſtices 1n diſcretion will not accept ſuch fine, 
It ſhall bind the infant, if he does not avoid it 
during. his minority, notwithſtanding any fta- 
tutes : as has been adjudged, contrary to the 
opinion of Catlyz C. }. 1n St6we!'s caſe. 

| Marrid wa. A married woman ought not to levy a fine, 

_on- unleſs ſhe be examined; in purſuance of the 
ſtatute of 18 Edw. 1. ſtat. 4. called Medus 
levandi Fines, and yet, if a married woman 
with her huſband levies a fine without any 
examination, this ſhall bind the wite, and her 
heirs for ever, and there 1s no remedy to re- 
verſe it. But the juſtices would be guilty of a 
great oftence, if they accept ſuch fine without | 
any examination ; and therefore they always 
ex officio examine the wives. 

Upon this reaſon, if a fine be levied to the 
huſband and wife, of certain lands, they can- 
not grant and render a rent to the conuſor, out 
of the lands, becauſe the juſtices cannot exa- 
mine the wite, inaſmuch as the rent is not con- 
tained in the writ of covenant; and yet mm our 
books ſuch grants and renders have been. 
accepted, 

Atan of non * If a man of n9n ſane memory, idiot, a man 
We 7} born dumb, blind, and deat, or by dures, 
| an 
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and fear of impriſonment, or threat of life or 
limb levies a fine, if the juſtices take it, it is 
| good enough, and ſhall for ever bind ; but 
the juſtices, if tney were apprized of ſuch im- 
pertections and diſabilities in the conuſor, of 
their diſcretion would not rake ſuch fines. 
If a married woman alone levies a fine, if 1144-59 avs. 
the huſband dies before he enters and defeats max al-ne. 
it, this ſhall bind the wife and her heirs far 
Ever. 7 #1. 4-23. 2 R.3- 10.9 H. 6:33. 
So if a married woman takes another huſ- 
band, and ſhe with her fecond huſband levies 
a fine, it the firſt huſband dies before any en- 
_ try made by him, it ſhall bind the wife and 
her heirs for ever, and yet one book ſays the 
contrary, 32 H. 6.27. 
If a married woman as a ſingle woman levies 
a fine executory, and afterwards execution is 
ſued out againſt her and her huſband, the huſ- 
band makes default, and the wife 1s received. 
ſhe ſhall defeat her own fine for the benefit of 
the huſband ;' as it has been adjudged in one 
| book, and yet ſhe appears in manner as a ſingle 
woman. 17 A/. 17. 
If a man makes an acknowledgment | In my 
name, and hereupon a fine 1s levied, though 
they are none of my name, I ſhall well avoid it 
1n pleading ; as to ſay there are two E. C. one 
of D. and that I am E. C. of S. and that E. C. 
' of D. levied the fine, without that, that E. C. 
of S, levied the fine; and this ſhall avoid the 
fine. 1 H. 4.6. and yet 34 he 6. 19. Danby 
held the > COIITArY. 
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The Eighth Reading. 


What perfons A N acknowledgment, as has been ſaid be. 

gray be cony- fore, cannot be made to him imme- 

fees. diately, who 1s not a party to the writ of cove- 
nant , but by way of. remainder it may be. 


their heirs ; for the juſtices will not take ſuch 


good enough, the juſtices will not refuſe ſuch 
fine; ſo the King's tenant may levy a fine to 
ſeveral and their heirs, for the king's benefit, 

33 H2. 6. 52. 7 1.4. 
Corporation A fine levied to a corporation aggregate of 
agg':gete, ac- Many, 15 good enough, for a man may receive 
_ #nowledgment a fine by attorney z but not levy a fine by at- 
eg #y 4 torney, by the expreſs words of the ſtatute of 
_ 15 Edw. 2. made at Carliſle, by which it is 
Maxim: provided, that the parties to the fine ſhall appear 
-h per ſonally before the juftices, that their age, idio- 
cy, or other acfetts may be judged of by them ; and 
you mult know, that all ſuch perſons who may 

be grantees, may be conuſees. 


What courtis If a fine be levied in the King's Bench, 1t 1s 
Jet 9 not void, but voidable by writ of error. 36 


#aks an ac- LVL 
gnowledg ment. 6 34 


Note, That by the ſtatute, called Modus 

levandi Fines, \t 1s provided that a fine ought 

_ fo be levied before four juſtices 1p the Bench, 

orin Eyre, and by none others; bur now by 

the ſtatute of 4 HF. 7. cap. 24. a fine levied be- 

fore the juſtices of the C:mmon Pleas is good ; 
there ought to be only two juſtices. 


| Before two 
Ju? 7Ces, 


If 


A fine cannot be levied to two men, and to. 


a fine. But ſuch a fine levied by the king is 


' Eighth Reading on Pines. 


If the king by his letters patent grants to an- 
other conuſance of all manner of pleas and ex- 
ecutions thereof ; or a grant to bold pleas, Ec. 


yet ſuch patentee cannot have conuſance, nor 


hold plea of covenant to levy, &c. 44 E.3. 37. 

Note, That it 1s ſaid in our books that if a 
city or a town corporate have uſed, time where- 
of the memory of man does not run to the con- 
trary, to hold all manner of pleas as well 
touching the realty as the perſonalty; or if a 


city or town corporate has any ſuch franchiſe 


by the king's grant, yet they cannot levy fines. 
But Brooke ſays, that if they have uſed to levy 
fines there, this 1s well enough ; but under 
correftian I cannot ſee, how ſuch fines ſhould 
be good, for it 1s expreſly againſt the ſaid ſta- 


tute called Manner of levying /ines, which pro- 


vides that none ſhall be levied but only in the 
Common Pleas, or before juſtices of Oyer. 
So that no fine can be levied in any other place, 
unleſs that it is eſpecially dane by ſtatute, (as 
it ſeems to me) as a fine cannot be levied in 
ancient demeſne for the cauſe aforeſaid, and 


becauſe it is not a court of record. But fines 


| may be levied within the county palatine of 
Lancaſter, and within the county palatine of 
Cheſter, but it is underſtood that this 1s by vir- 
tue of diverſe acts of parliament in ſuch caſes 
made and provided ; and it may be in any ci- 
ties or towns corporate where they have been 
uſed to levy fines, if all their uſages and cu- 
toms be confirmed by act of parliament, they 
may levy fines there; but ſuch fine ſhall not 
bar any eſtate-tail, nor any ſtrangers who have 
preſent or future right, | 


The 
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Who may take 
an ackngWw- 


Winth Reading on Fines. 


The N inth Reading. 


OTE, That it is provided by a ta. 
tute made at Carlfle 15 E.2. That if 


N 


Jedement by any old weak or decrepit man cannot come, then 
Dedimus po- Jet #200 juſtices or one juſtice, (if one be preſent) tg. 


tcitatem. 


gether with an abbot, prior, or knight, have the 


power of going to him and take his acknoqy. 


 ledgment. 


But it is uſual at this day for a Judge, ſer- 


Jeant, or knight, to take an acknowledgment 


ſolely by writ of dedimus poteſtatem, the which is 
directly contrary to the letter of the ſaid fta- 
tute. For the purview of the ſaid ftatute is, 
that two juſtices or one Juſtice taking with 
them an abbot, prior, or knight, &:. 

It ſeems to me that if a fine be levied before 
any by virtue of a dedimus poteftatem, who is 
neither judge, abbot, knight, or ſerjeant, that 
It 1s erroneous, and may be reverſed in the 
King's Bench by writ of error ; but it is faid 
in old natura brevium, that a ſerjeant ſworn to 
the king may take an acknowledgment by e- 
dimus poteſtatem, and yet he 1s not named in 


| the ſtatute. 


If a knight be created an earl, yet he may 


| take an acknowledgment by dedimus poteſta- 


tem : but if an abbot be created a biſhop, he 
cannot take an acknowledgment. _ 

If a fine be levied to one of the juſtices of 
the Common Pleas, or to a fſerjeant of the law, 
or to'a knight, and the fame juſtice, ferjeant, 
or knight takes the acknowledgment of the fine, 
this is altogether void, becauſe he isa judge i 
bis own cauſe. 8 H. 6. by Martyn. ic 


Winth Reading on Fines. 2 (4 


" Tf a ſerjeant has the queen's patent to be the Without a de- '' 
chief juſtice of the Common - Pleas, he may dimus pote- = 
take an acknowledgment before he be ſworn, Rent tt 
without a dedimus prteftatem. = 

Note, 'That it 1s provided by the ſtatute of i" 
18 E. 1. which is called the ſtatute de finibas, le 
that a fine ought to be levied at leaſt before 
four. juſtices of the Bench, or in Eyre : but 
now 1t 1s provided by the ftarate 4 E. 7. gap. 

24. that fines levied before the juſtices of the 
Common Pleas ſhall be good, fo that if there 

be two juſtices, the fine levied before them is 
good ;- but if they be all dead except one, a 
fine levied before him (in my opinion) is not 
good, nor available, but erroneous. 

The chief juſtice of the Common Pleas may 
take an acknowledgment in the country with- 
out any writ of dedimus poteſtatem, and ſo can- 
not the chief juſtice of England, nor any other 
of the queen's juſtices ; and this ſeems to be 
by cuſtom and uſage: for I do not find any 
ſuch ſpecial authority, given to the chief juſtice 
of the Common Pleas by any ſtatute. 

You muſt know that the direc: order and 
courſe of levying a fine is, firſt to ſue out a 
writ of covenant or other original writ, and 
' then the dedimus poteftatem, and then to make 
the acknowledgment, for the dedimus poteſta- 
tem recites the writ of covenant to be depend- 
ing, and yet it is commonly uſed to take the 
_ acknowledgment firſt, and then purchaſe the 
writ of covenant with an antidate. hed. 
 * If the dedimus poteftatem be of an earlier date Nore. 
than the original writ of covenant, it is error. 

If a juſtice takes an acknowledgment, and 
afterwards the king dies before any writ of co- 

> : __  venant 
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Tenth Reading on Fines, 


Achnowledg- venant or dedimus poteſtatem upon the acknoy. 
ment void by Jedgment, it is altogether void. So it ſhould 


the king's 
geath. 


be (as it ſeems to me) at Common law, if the 
writ of covenant or dedimus poteſtatem had been 
ſued, and an acknowledgment taken, and after- 
wards the king dies, that ſuch acknowledg- 
ment ſhould not be received ; but now at this 
day, It 1s otherwiſe ; for now a writ does not 
abate by the death of the king, (ſee Szaz, x 
An. c. 8. [. 5.) but in the ſame caſe if the 
king's ſilver had been entered upon the back of 


| the acknowledgment, then the death of the 


king, nor the death of the conuſor, nor of 
the conuſee ſhall make the acknowledgment 
void : but if the king's ſilver be entered, tho? 
it be not certified in the life-time of the conu- 


| ſor, this is good enough; as if a fine be ac- 


knowledged before a- judge and the conuſor 
dies, this may be inrolled afterwards, 

If the judge takes the acknowledgment, and 
dies, a Certiorari ſhall be awarded to his exe- 
cutors to certify the acknowledgment. Fitz. 
Abr. 147. es 


The Tenth Reading. 


ND it is to be known, that if the juſtices 
accept a fine without any original writ, 

this fine is not void, but voidable by error in 
the King's Bench, for it 1s not coraw non judice, 


| inaſmuch as the juſtices have power of the mat- 


ter, though they proceeded in 7nver/o ordine. 
So it is in an original writ, if the plaintiff be 
withdrawn, and a rezraxit entered, and after- 


' wards the parties agree in court in nature of a 


fine, and the court accepts it, it is error z os 
Ol the 


Tenth Reading on Fines. 


the original 1s determined, and the parties 


have no day in court. 37 Af. p. 17. Bro. Abr. 
Tit. Fines, 82 *. 


In a writ of annuity, the defendant may le- 


vy a fine to the plaintiff; ſo in a writ of ra- 
tionabilibus diviſis. If a fiſhery or other thing 
be leaſed by the demiſors to one of the parties 
in conſideration thereof, that party may levy 
a fine of an annual rent to the other for the ſaid 
fiſhery, and this fine 1s good enough and re- 
ceivable. In a writ of Meſne, the defendant 
may acknowledge the acquittal by fine. 20 H. 
6. 3. @. 


In Warrantia charts, to warrant oye acre, the 


detendant may acknowledge all the right that 


he has 1n this acre to the plaintiff, and the fine 
is well enough receivable : So if at this day the 
defendant would levy a fine of the ſame acre, 
and of another acre, the fine is not good for 
the other acre, for it is not compriſed in the 
original. 20 H, 6. 3. a. ” 


* By this paſſage my lord Coke ſeems to think, it had in 
all ages been the law of this realm, that a fine could not be 


levied without an original writ. Whereas in Eaſter term. 
21 Edw. 4. In the abbot of Merton's caſe, Tremayle ſaid 
« I think a fins may be levied without an original ; a fine is 
nothing more than a covenant between the parties, and re- 
corded by the juſtices; and if it be before juſlices of record, 
the parties being preſent, it ſeems good, for the writ is ſued 
only to the intent to make the parties appear, and if they are 
preſent andwwill appear gratis,it is not neceſſary to have a writ, 
but they may make a final covenant by record of the juſtices. 
Anda fine is but a covenant of record. Year book Paſchz 
anno xxiE. jiii. fol. 4. N9.8. Brigges and Bryan /eem to 
be of the ſame mind, ibid. Mich. 21E. 4. fol. 60. N9. 32. 
| ibid. fol. 62.” Mad. difſert. concerning ancient charters and 
in/iruments prefixed to his Form, Anglican, xviii, 


In 
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Maxim. 


Tenth Reading on Fines. 

In an attaint upon a writ of Ayel a fine may 
be levied; ſo in a quod permittat of a way, a 
fine may be levied thereof. 

| In ancient time in quare imped{t, a fine might 


| have been levied of an advowlſon ;* but at this 


day ſuch fine is not receivable, becauſe it is 


_ but a perſonal ation. But in the time of king 


Henry the Third, fines were wont to be levied 


 1nſuch perſonal a&tions ; but in a writ of meſne, 
warrantia charte, quem redditum redait, per. 


que ſervitia, quid juris clamat, a fine may be 


levied of lands compriſed within the writ; and 
yet no land 1s demanded, or ſhall be recovered 
in them. Burt as Statham fays, in all writs 


wherein land is demanded, or upon other writ, 
which charges land; a fine may be levied of 


the land compriſed in the writ. 
In times paſt fines were as uſually levied 
upon a writ of Y/arrantia charte, as now they 


are upon a writ of covenant : butin all actions 


wherein land is demanded not to be charged, 


a fine cannot be levied, and in perſonal actions 


a fine may be levied. In an aſliſe de darrein 


preſentment, the plaintiff acknowledges the ad- 
vowſon, whereby the wife grants an annuity. 


'The Eleventh Reading. 


I F a Precipe be brought againſt tenant for 
L life, and upon his default, he in reverſion 
15 received, he in reverſion may levy a fine to 
the demandant of this reverſion, and yet no 
writ 1s depending between them. 18 E. 2. 82. 


21 E.4. 5. The ſame law of vouching and 
praying in aid. 5 H.8. 7. | 4 
A fine 
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A fine may be levied of a free ſheep-fold, as Of what | 
of a thing in groſs, and it ſhall be received. "gs _ 
I E. 3. 32. Of a free. 
7 > ERA ſheepfold. 
A fine may be levied of every thing whereof gy hides. 
a precipe quod reddat Nes, and a fine may be hereof a 
levied of ſome things whereof no precipe. lies : Precipe /ies. 
as a fine may be levied of a paſture for two 
oxen, for of this a precipe quod reddat hes. 4 E. 

+ 2.29 I. 8.-12. | 

A fine may be levied of common of paſture, Of common of 
and yet no precipe lies thereof. 4 E. 4. 2. t«fture. 

27 H: 8. 12. : Os 

A fine may be levied of a Corody, for of Of a Corody. 
this lies muper obiit. 17 E.2. 10. Af. 11. 4 
& & 2: ZH 

A fine may be levied of an office, and yet, Of ar office. 
no precipe lies thereof, nor an aftiſe at the Com- 
mon law, but only a quod permittat. 7 H.6.8. 

A fine may be levied of the cuſtody of a 
foreſt, for thereof lies a precipe. 27 H. 8. 12. 

A fine may be levied of an annuity, and yet 
tia perſonal thing. 11 Fa oo 

See 13 E. 3. Tit. Fines, 68. Covenant was Of a market. 
brought of a market, and. Kelezs would have 
drawn the concord, but ihe court would not al-_ 
low it, for a precipe does not lie thereof ; and 
yet a fine may be levied of a Boylery, and yet 
no fronee lies thereof. 19 Af. 12. 

A fine may be levied of a way in quod Per- Of a away. 

_ mittat, and yet no precrpe lies thereof. 2 E. 3.13. 

A fine may be levied of a rent newly cre- 9, ,,,,, 
ated, and yet no precipe lies thereof ; and yet 
ſome opinions are to the contrary. 10 F. 4. 
but afterwards in 22 Z, 4- it is adjudged. 19 E, 

3. Tit. Abbe 13. FI 


A fine 


256 Eleventh Reading on Fines. 
Of a fiſhery. A fine may be levied of two pools and fiſhe- 
ries, in the water of D. 1 E. 2. 4. a. 
Writ of cove- If a writ of covenant be brought of a manor 
nant with an excepting an houſe, and thereof a fine is levied 
hs ene avizp. Without any exception, yet the houſe ſhall not 
out exception: pe, becauſe it was not contained in the writ. 
S449: 
For things nt So if Le permittat be brought of a way, 
compriſed in and the defendant levies a fine of the way, and 
the writ of alſo of a mill, and of paſture, not compriſed 
covenants in the writ, itis adjudged that the ſuit is void, 
for all the things not compriſed in the writ or 
covenant, and yet in former times {ſuch fines 
have been received. 2 Z. 3. 19. 19 E. 3. 
| Note, Thatit 1s ſaid in our books, that if 
the fine be levied of any thing, which 1s not 
compriſed in the writ of covenant, or other ori- 
ginal, or which does not iſſue out of the ſame 
thing, contained in the writ of covenant or 
other original, that the fine for ſuch thing as is 
not expreſſed in the writ of covenant, is void. 
And therefore if land be only contained in the 
writ of covenant, the grant and render may be 
of a rent iſſuing out of land contained in the 
fine. 19 E. 3. Bro. Abr. Tit. Grants, go. but 
ſee there for the ſame caſe in 9g ZE. 4. adjudged 
that a writ of covenant was brought of five 
ſhillings rent, and the fine was levied of an 
annuity. | Po 28 
Bur it is adjudged in our books, that where 
, one Ritche brought an aſſiſe of darrein preſent- 
ment, againſt a prior, who came into court, 
and levied a fine and releaſe of the advowlon - 
to the plaintiff, whereby the ſaid Ritche by al- 
ſentof the ordinary granted an annuity to the 
ſaid prior, and his ſucceſſors for ever; to be " 
EDEN | ceive 


\ 
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ceived by the hands of the parſon of the church, 
whoever he ſhall be; and it was adjudged a o0Gd 
grant, and yet the annuity was not contained 
in the writ of covenant, nor iſſuing out of the 


thing contained in the writ. 31 &. 3. Bro. Tt. 
Fines, 90. 


The Twelfth Reading: 


ND it is to be known that every Pre- 14a wrirs 
cipe ought to be brought in a town, or may be vrough? 
in a place known out of the town, and not in *" 4 79wn #7 
an hamlet. But yet a writ of Dower and 4/- ? Re 
ſiſe hes in an hamlet; for in iſe the plaintiff ,, hamlet. 
tecovers by view of the j Jurors, and in Dower 
the demand 1s not certain, but reaſonaZle dower; 
&c. yet a writ of waſte lies in an hamlet. 7 H. 
4. 8. 6. and Hanck there ſaid, if the place in 
_ which the writ was brought is a manor, or ſuch 
place, the writ was well enough brought. 
All perſonal actions ought to be brought 1 in 
an hamlet, 
Note, that it is faid in 2 H. 5. 7. 8. That a 
fine cannot be levied in an hamlet, and if the 
juſtices are appriſed thereof they will not re- 
ceive ſuch fine. But ſee Bro. Abr. Tit. Fi ines, 
71. 7 E. 6. where it was agreed by all the ju- 
ſtices that a fine and writ of Dower might be 
brought in an hamlet; and fo ſaid in 38 7. 3. 
20. by Thorpe, that he had ſeen a fine levied in 
an hamlet. But Hale ſaid in 1 H.8. 9:4 
' Thar if a fine be levied in A. B. and C. and 
neither of them 1s a town or hamlet, but cer- 


tain manſions or houſes, if this be accepted, bi 
18 good.” 


S Aſſiſe 
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Aſiſe brought in New Foreſt is good, and 
yet 1t 1s no town, or hamlet. 18 Lb. Aff. 3o. 

And yet ſee in11E.4. 51. that in a /cire factas 
to execute a finelevied of lands in D. the tenant 
ſhall not fay, that there is no ſuctr town, for 
then the fine would be avoided by ſuch plea, 
which affirms, as it ſeems to me, the opinion 
before in 2 H. 5. 7. 8. that ſuch fine 1s not re- 
ceivable, if the Juſtices are appriſed that the 
place 1s but an hamlet. But yet if ſuch fine is 
accepted, it 1s good enough and ſhall not be 
avoided by ſuch plea, for the party and all thoſe 
who conie in under him, are cſopped to ſay 
that 1t 15 no town. 

But it is ſaid in 8 ZE. 4.6. Thata ſcire facias 
may be brought in an hamlet. 

A fine may be levied of a caſtle, or of a ma- 
nor, without expreſſing in what town or 
hamlet. 

It is ſaid in our books, that at Common law 


before the ſtat. of IF. 2. Whereas of thoſe things 


which are recorded, &c. that if a fine executory 
was not executed, that the party ſhall not have 
a writ de fine frafto in the which the plaintiff re- 
covers only damages; but under correction, be- 
fore the ſaid ſtat. of Y/. 2. the conuſee might 
have entered upon the conuſor and his heirs, 
for the ſaid ſtat. does not give any entry to the 


conuſee or his heirs. 


If a fine be levied of lands i in tail, the re- 
mainder in tail, the remainder in fee, and af- 
terwards the fine is put in the treaſury, and at- 
terwards the tenant in tail dies without flue, 


and afterwards he in remainder removes the 


fine into chancery, and from the chancery into 
the Common Pleas by Mittimus to have exe- 
CUtION 


Twelfth Reading on Fines. 
cution of the ſaid fine, and before execution 
ſued out, he in remainder dies without ifſue, 
he in the laſt remainder ſhall not have a /cire 
facias to have execution without a new com- 
mand : but in the ſame cale, if he in remain- 
der in tail had had iſſue; and had died before 
execution ſued out, yet his iſſue might have a 
ſcire facias without a new command. | 

He to whom a remainder was made by fine, 
{ſued out an habere facias ſei/inam to the ſheriff, 
and the ſheriff returned that he could not make 
execution by reaſon of reſiſtance ; and it was 
adjudged that his return was wrong, and the 
ſherift was amerced 20 marks. 

It is ſaid in 1 E. 4. 6. that of a fine levied 
before time of memory, a man ſhall not have 
a ſcire facias at this day for execution thereof. 

A fine executory may be executed before Executery. 
the fine 1s engrofſed ; before the indentures of | 
the fine made and delivered to the parties: 


The Thirteenth Reading. 


7 T ſeems to me; that before the fine be en- Ore: 
groſſed that the record of the fine ſhall ;,,,, 75, fnes. 

remain with the chirographer ; and this 1s the 

reaſon why a fine cannot be levied in the king's 

bench, becauſe there is no chirographer; and 

ſo, for the ſame reaſon the record of the fine 

ſhall not be removed by evr:z of error, but only 

a transſcript of the fine, and this appears 

plainly in our books. : 

Ir appeats alſo in our books, that imme- Jer they 

diately after the fine 1s engroſled it 1s to be ſent /4/! be Jent 

into the treaſury. 17 E. 3. znto the trea- 


S 2 Before fy: 
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Cuſtos Bre- 


Vium. 


cution upon a 
fine inthe trea- 


fury. 


Order of exe- 


Thirteenth Reading on Fines. 
Before the ſtat. of 5 ZE. 4.c. 14. The Cuftos 


Brevium had nothing to do with fines ; but 


now it 1s given by the ſaid ſtat. that the chief 
clerk of the Common Pleas who 1s the Cuftos 
Brevium, ſhall keep a record viz, the note of 
the fine, or fine; that if the notes in the care 
of the chirographer, or the notes of the fine 


be imbeziled &c. that a man ſhall have re- 


courſe to the ſaid roll for execution, &c. upon 
which 1t appears clearly, that the record re- 
mains with the chirographer if it be not im- 
beziled, 1s ſufficient for ſuing out execution. 
Then when the fine is engroſſed, and put in 
the treaſury, he who would have execution 


- ſued, ought to remove it out of the treaſury 


by Cerizorars directed to the treaſurer and 
chancellor of the Exchequer, into the Chan- 
cery, and from the chancery ſent into the 
bank by a Mzztimus ;, and then from hence the 
conulee, or his heirs, or he in remainder (as the 


_ caſe 1s) ſhall ſue execution by ſcire facias. 


It is ſaid in our books, that becauſe the 
ſcire factas iſſues out of the record of the fine, 
that it ought to agree with the fine in every 
point. 4 H. 7. 7. 

And yet if the town be omitted in the fine, 
the /cire facias ought to expreſs it, and ſo in 
this caſe the ſcire facias will vary from the fine. 
38 E. 3. 19, 

So 1t 1s faid in ſome books, that if a fine be. 
levied in an hamlet, the ſcire facias ought to be 
brought in a town. 4 E. 3. 14. 38 E. 3. 19. 


" The 
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The Fourteenth Reading. 


TD Y the order of the Common law, if a fine 7% ear and 
L) had been levied ſur conuſans de droit come 2 ' which 
ceo que il ad de ſon done, and the conuſee had ONE 9G 
granted and rendered the tenements to the Co- ;: of che fine ; 
nuſor in fee, fo that the conuſor continued al- /cwwied, and 
ways in poſſeſſion without any tranſmutation, "9 7% exe- 
| and the year and day paſſes, yet he who had ©" {i 
right, was not bound by the order of the Com- 

mon law, as 1s held by the better opinion in 

7 E. 3. the law 1s the ſame, as there ſaid of a 

<orit of right, that if ajudgment be given, and 

no execution ſued, that there 1s no occaſion 

for him who has right, to make entry or claim, 

and ſuch opinion 15 affirmed in PI. Com. 357. 

 Butit ſeems to me, that by the order of the 

Common law, if a fine had been levied «por 

grant and render, or other fine executory, and 

he who had right, did not enter, or make his 

claim within the year and day after the fine le- 

vied, though execution was not ſued, that all 
ſtrangers were barred ; as well upon a fine ex- 

ecuted, as upon a fine executory, and execy- 

tion ſued, And that for rwo caules ; one be- 

cauſe the day and year ſhall be accounted from 

levying the fine, and not after execution ſued ; 

for if a fine had been levied in Mich. term, 

and execution ſued out in Hz. term, the year 

and day ſhall be accounted from levying the 

fine, and not from the execution ſued out. For 
 mittimus that execution be ſued after the year, 

after the fine levied, he who had right ſhall 

not have a year and day after the execution 

| ſued out. Another reaſon 1s, becauſe, that 

"0-3. the 
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the cauſe wherefore a fine is a final bar to all 


ſtrangers, 15 not by the tranſmutation of poſ- 
jeſſion, and the notice which may come there- 
by, but in the folemnity which 1s in the king's 
court upon levying a fine, made it to be a good 
bar to all ſtrangers. For 1t 1s to be intended, 
that the ſtrangers would have ſooner notice of 
the fine with ſuch folemnity levied openly in 
the king's court, than of an execution had, 
which may be made privately, &c, and of ſuch 
opinion are two books. 4 E. 4. 46. 11 R.,2. 
and note, that 1t 1s ſaid in the end of our ſta- 
tute. Let fines which are to be levied in our 
court be publicly and ſolemnly read, and that plea- 
dings in the mean time ceaſe, and let this be done 
twice a Week, 

The Jaw 1s the ſame in a writ of right, the 
year and day ſhall be accounted from the judg- 
ment given, and not from the execution ſued 
out. And the reaſon, that in a writ of right a 
judgment ſhall be final, was for the trial by 


. grand aſfſiſe, or by battail, which trial is pyb- 


hc, famous, and notorious z but when judg- 
ment after iſſue joined, had been given by de- 
fault, proclamations in ſuch caſe uſed to be 
made before judgment, whereby men might 
have greater notice. But if judgment had 


. 'S - 
been given upon default, and not after iſſue 


Joined, it would not have been a bar to ſtran- 


gers by the Common law. 7 H. 4. 
In a writ of right, at the Common law, if 


the tenant had vouched, and the grand aſfliſe 


paſſed for the demandant, for which the de- 
mandant had judgment againſt the tenant, and 
the tenant over againſt the vouchee, in this 
caſe of lands recovered againſt the tenant, bo 

x who 


Fifteenth Reading on Fines, {oe 3 


who has right, ought to- put in his claim, or 
make his entry within the year ahd day after 
judgment, 26 H.$. 10 H. 6, But of lands 
recovered 1n value, there is no occaſion to 
make a claim, neither after judgment, nor af- 
ter execution ; zhe reaſon is evident, 


The Fifteenth Reading. 
] F_» dilifor is diſiſed, and the ſecond "7 WEMEY 


A&A ſeiſor levies a fine, and within the year the after ze was 

_ firſt difleifor puts in his claim, but the diſſeiſee $arre. 
neither enters nor claims, the year and da 
paſſes, now the diſleiſee 1s barred ; but if the 
firſt diſſeiſor enters by reaſon of his claim made 
within the year and day, now the fine is avoi- 
ded, and the firſt difſeiſee may enter upon 
him. 19 E. 2. Fitz. Abr. Tit. Continual claim. 

The law is the ſame if a difſeifor had made . 

a feoffment in fee upon condition, and the 

| feoffor had levied a fine and the year and day 
had paſſed, now the diffetſee is barred ;. but if 

the feoffor enters for the condition broken, now 
the difſeiſfee may enter upon him. Pl. Com, 
Stowel's caſe, 353. 

If a difſeifor of two acres levies a fine of 

both, the differſee may enter into one acre on- 

 1y, and this ſhall not be an entry into both, 
though they be in the ſeiſin of one andthe ſame 
perſon, and of one and the ſame title. So if a 
man makes a leaſe for life of two acres upon 
condition, and afterwards the condition 1s 
broke, the leflor may enter into one acre only, 

and waive the benefit of the other acre, and 
yet the condition 1sentire z by Cotteſmore. 1 H, 


6. 4. 
S 4 If 
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_ this civerſity 1s, becauſe eyery entry ou 
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' If a diſleifor makes ſeveral leaſes for life, or 
Soolfiriies in fee of diverſe parcels, if the dif- 
ſeiſee enters upon the difleiſor in name of the 
whole, or upon one leſſee or feoffee in name 
of the whole, this ſhall not diveſt the freehold, 
which is in the other perſon; though it is all 
of one and the ſame title. Bur if difſeiſor be 
of 3 acres, and leaſes one of them to F. S. for 
years, and another to F. N. for life, andthe 
third he retains in his poſſeſſion, and the dif- 


| ſeiſee enters upon the cflerfor in name of the 


whole ; ; this ſhall veſt in him, as well the acre 
as was 1n leaſe for years, as the acre which was 
in the ſeilin of the difleifor ; and the reaſon of 


oht to 


purſue the nature of his aCtion ; and as the dif- 
jciſee ought to have ſeveral Precipes againſt 
ſeveral tenants of the freehold, fo he ought to 
make ſeveral entries, 

If rwo men difſeiſe me of two ſeveral acres, 
ſeverally, now the entry upon one, cannot be 


the entry upon the other; but if the one dif- 


{eiſe the other, ſo that all comes into one hand, 
there the entry into one acre, in name of both, 
15 an entry into both ; for he may have a Pre- 
cipe. 9 H. 7.25. 

Bur if I enfeoff one upon condition of an 
acre, and after I enfeoff him of another acre 
upon condition, and afterwards both the con- 
ditions are broken, if the feoffor enters into 
one acre, 1n name of both, this ſhall not veſt 
both in him ; for by one title the feoffor could 
not. have an action, and always an entry ought 
to purſue his action. 

If T be difſerſed of two acres which lie ſeve- 
rally, and are in ſeveral places, or towns; if I 

enter. 
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enter generally into one acre, it/15 not an entry 
into both. The law 1s the ſame 1n all caſes, 
when the freehold is out of a perfon, if the 
difſeiſee enters generally into one parcel,, this 
ſhall not recontinue both ; for it may be, that 
the diſlexfor, or the feoffee hath warranty, 
and therefore the general entry into one parcel 
ſhall not defeat both. Bur if a man be ſeiſed 
of 1000 acres. in fee, and dies ſettled, leaving 
ifſue a ſon and a daughter by one venter, and 
a ſon by another venter, and the eldeit ſon en- 


ters into one acre geacrally, this ſhall cauſe 


poſſeſſio fratris | in all ; for rhe whole freehold in 
law was in him before, and no frechold veſts 
out of any-perſon in prejudice of him, . by his 
warranty, Or otherwiſe. 21 H..5--33, 


"The Sixteenth Reading. | 
ONTINUAL claim made out FF: the 


fear of death, or battery, is void ; alſo conti- 
nual claim ſhall not avail the party, when his 
entry 1s not lawful, unleſs it be in ſpecial caſes. 
As if the diſſeiſce dared not enter without fear 
of death, . or battery, and he comes within 
view of the land, and claims the land, the 
claim is void and yet livery may be of the 
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Where an 


land, when the party may enter without fare fall 


weft by conti- 
nual claim or 
not. 


land within the view, but nothing ſhall paſs 


till the feoffee enters. 
It is faid in our books, that if the difleiſee 
* dare'not-enter into the land for fear of death, 


or battery, yet he ought to come within the 
view of the ſame land, or otherwiſe his claim 


ſhall not avail him ; and iſſue hath been taken 
Inſuch caſe if he was within the view, or not, 
6 


yet 
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266 Sixteenth Reading on Fines. 


yet Littleton ſaid, that he ought to go as near 
to the land as he dares. 38 Af. pl. 23. is that 
if the diſſeiſee dares not enter, claim made 
among his neighbours 1s good enough ; but it 
is there ſaid, that livery may be made within 
the view, as well as a continual claim. 

Tf the difſeiſee makes continual claim, and 
notwithſtanding this the diffeiſor dies, his heir 
within age, and the king, after office, ſeiſes 
the ward of the land, the diſſeiſee cannot en- 
ter; but yet theopinionof one of the juſtices 
was, that to avoid the diſcent, the diſleiſee 
may make continual claim. Quzere. 

Tenant for life is difſetſed, a collateral an- 
ceſtor of him in reverſion releaſed to the diflei- 
ſor with warranty, he in reverſion came to the 
land, and there he claimed his reverſion to 
avoid the warranty ; this claim ſhall not avail 
him. The law is the ſame (as 1t ſeems} if leſſee 
for years be ouſted, and he in the reverſion 
is diſſeiſed, the leſſor cannot make continual 
claim, becauſe every continual claim ought to 
countervail in law an entry, and becauſe his en- 
try is not lawful, hisclaimis not good. Ye gquere. 


The Seventeenth Reading. 


where nn FOHERE is a diverſity between eſtates 
eftate ſhall ls | which paſs by livery, and eftates which 
defeated with- yaſs ſolely by grant ; for eſtates which pals by 
pr x rogygta livery cannot be defeated without entry, or 


*ohere ne, Claim 3 but otherwiſe of eſtates which paſs by 
; grant only ; and therefore if a man made a 


coffment in fee, gift intail, or leaſe for life upon 


condition, that 1f the leſſee did ſuch an att, 


that then his eſtate ſhould ceaſe, though the 
; feoffee, 


Seventeenth Reading on Fines. 


feoffee, donee, or leſſee ſhould do fuch att, 
yet his eſtate ſhall nor be defeated, before an 
entry. But if a man granted a rent, advow- 
ſon, common, or the like, which lie in grant, 
in fee, in tail, or for life upon condition, that 
if the grantee, donee, or tenant for life did 
ſuch an a&, that then his eſtate ſhould ceaſe, 
or ſhould be void, in ſuch caſe by the a& 
done, the eſtate is defeated, before any claim. 

And as to eſtates, which paſs by livery, 
there is alſo a difference when the feoffor, do- 
nor, or leſſor may enter ; for there he ſhall 
have nothing before his entry, as in the caſe 
before ; but when the leffor, donor, or feoffor 
cannot enter, there the law will adjudge the 
eſtate in him again without any claim; and 
therefore if a man makes a leaſe for five years, 
upon condition, that if the leſſee ſhall pay 107. 
to the leſſor, within the firſt two years, that then 
he ſhall have it in fee, and afterwards the leſſee 


does not pay within the two years, now the fee 


and freehold ſhall reveſt in the feoffor, before 
any claim ; and this is the opinion of Mr. Z:#tle- 
ton; fo for the ſame cauſe, if a man makes a 
feoffment in fee upon a collateral condition, 
and the feoffee leaſes it again to the feoffor for 
years, and afterwards the condition 1s broke, 
now the fee and freehold ſhall reveſt in the teof- 
for without any claim. 36 E. 3. | 

And as to eſtates which paſs by grant, there 
1s alfo a diverſity, when the condition annexed 
to ſuch eſtates is, that the eſtate ſhall be void, 
and when the condition is upon condition, that 
the grantee ſhall do or ſhall not do ſuch act; and 
therefore if a man grants an advowlſon in fee 
upon condition, that if the grantee ſhall "a 4 

ſuct 
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for making 
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Eighteenth Reading on Fines. 


ſuch a&t that then the eſtate ſhall be voia, 
and afterwards the grantee does not do the act, 
now the fee and freehoid ſhall be in the gran- 
tor without any claim, but if a man grants an 


advowſon upon condition that the grantee ſhall | 
pay tothe grantor 20/. at ſuch a feaſt, now if 


the grantee does not pay the money according. 


ly, yet the eſtate is not void before claim made; 
but of things lying in grant, there is another 
diverſity ; for of things newly created, though | 
_ the condition be not, that then the eſtate ſhall 
be void, but only upon condition, that he 
ſhall do, or not do ſuch an a&, yet the eſtate M 
ſhall be void before any claim ; and therefore 
if a man grants a rent newly created upon con- 


dition, that the grantee ſhall pay 207. at ſuch 
a feaſt, and afterwards the grantee does not 
pay the money at the ſaid feaſt, the eſtate ſhall 


be defeated without any claim. 


The Eighteenth Reading. 


H E miſchief, error, and miſconſtruc- 

_ tion of law, before the making of this ſta- 
tute was ſuch, that when a man had been law- 
fully ſeized of lands in fee, and had levied a 
fine to a ſtranger ſur conuſans de drait come 


ceo que i] ad de ſon done, (for upon no other fine 
can a grant and render be made) and the co- ! 
| nuſee had granted, and rendered the ſame land 


back again, to the conuſor in fee-tail, for life, 
or for years, the heirs of the conuſor, be- 
cauſe the fine was to their prejudice, were ſut- 
fered and permitted to haye, of what before 


_ the fine was levied, and at the time of levying 
_ the fine, and all times ſince, their anceſtor was 


ſeized; 


Eighteenth Reading on Fines. 


ized; and ſo by the ſufferance and allow- 
ance of the then juſtices, ſuch fines were avoi- 
ded. 13 E. 3. | 

So where tenant in fee had accepted an 
eſtate by fine from him, that had nothing for 
life, or in tail, ſo that by law the conuſee 
ind his heirs are concluded, and eſtopped for 
ever to claim other eſtate; yet before the ma- 
king of this ſtatute, the ſaid averment was re- 
ceived in avoidance of ſuch fines, and for 
thoſe two cauſes, and in affirmance of and for 

reſtoring the ancient Common law of England, 
* this ſtatute was made. 

But it ſeems to me, that the firſt of the ſaid 
two errors, or miſconſtruttions of the law, per- 


mitted and ſuffered before this ſtatute was 


made, was too abſurd, and manifeſtly contrary 
in itſelf ; for the heir of the conuſor endea- 


voured, by ſuch averment, to avoid the par- 


ticular eſtate retaken by his anceſtor by the 
render; becauſe he, that rendered, had no- 
thing, it feems to me, that in endeavouring to 
oain the fee-ſimple, he loſes not only the fee- 
limple, but alſo the eſtate for life, or other 
particular eſtate, which was rendered ; for 
though the render was void, as then minus juſte 
was allowed, yet the fine ſur conuſans de droit 
come ceo que i] ad, &c. was good, and then the 
laid fine being good (for the imperfeCt or in- 
ſufficient render cannot impeach 1t) and the 
render being void, the recogniſee ſhall retain 
the land, and the heir of the recogniſor is ut- 
terly barred for ever ; and therefore the words 
of this ſtatute are true, v7z. that ſuch aver- 
ments were contra leges et conſuetudines regni no- 
fri antiquit. ufitat. (againſt the laws and cu- 


ſtoms of our kingdom anciently uſed) and 


thcle 
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theſe (as it ſeems to me) were the cauſes of 
this ſtatute. 


The Nineteenth Readin E. 


| Sh HE Grammarians ſay, That an heir is fo 


called from adhering, becauſe, as they ſay, 
he, who is heir, adheres, that is, 1s next to him, 


. evboſe heir he is. 


Where one 
ſhall awoid a 
fine levicd by 
his anceflor. 


Others ſuppoſe that this word Heir is de- 
rived from hero; maſter becauſe he is the owner of 
mnhberitances', which belong to him. 

Alſo ſome ſay that Inheritance 1s derived 
from an heir, yet in our law he is called ay 
heir from inheritance, and ſo the makers of 
this ſtatute underſtood it. 

Bratton ſays, That an inheritance is a ſucceſ- 
fron to an univerſal right which the deceaſed an- 
ceſtor had, be it from whatever cauſe of acquiſi- 
tion or ſucceſſion it may, with ſeiſin or without, 
as if he was ſeiſed at any time in his life of the 

ſeifin, or at his death, that is to ſay, on the day 
be died. | 

Though this ſtatute ſaith, that the parties 
to the fines and their heirs ſhall not have aver- 
ment againſt fines levied, &c. viz. that they, 
or their anceſtors were ſeiſed, &c. yet out 
books do adjudge, that againſt a fine levied 
by my father, I ſhall ſay, that before the fine, 
and at the time of the fine, and ſince, I my- 
ſelf was ſeiſed, and ſo avoid the fine; for as I 
have ſaid before in this caſe, I am not heir to 
my father ; for hes called heir from inheritance, 
and I do not claim this land by inheritance. 

The law is the ſame, if there be grandfa- 
ther, father, and ſon, and the ſon might lay, 

4 | | | againſt 


of 


MWinteenth Reading on Fines. 


againſt the fine levied by the grandfather, that, 
before the fine, and at the time, and ſince the 
time of the fine, his father was ſeized. 

The ſtatute of 4 H. 7. c. 24. ſays, that im- 


mediately after the fine levied by any perſon, 


and proclamation paſſed the conuſors and their 
heirs are barred ; yet if the father diſſeiſe his 
ſon, and levy a fine, and proclamation paſſes, 
and the father dies within the five years, theſon 
is not barred ; for he 1s not heir to his father, 


as to this land ; for he 7s called heir from inhe- 


ritance. L 


So the ſtatute of I. 2. ſays, If the diſmiſſion 


was made by the demandant, or his anceſtor, and 


a view ſhall not be granted, &c. yet in Cui in 


vita, brought by the heir, of the alienation of 


his father, the tenant had the view ; for he 
does not claim the land, as heir to the father, 
but as heir to the mother, and ſo he is called 
heir from inheritance. | | | 

If there be father and ſon, and the father 
levies a fine of the manor of D. and after- 
wards purchaſes the manor, and the conuſee 
enters, and after the father dies; now (as it 
ſeems to me) the ſon ſhall be barred. But (as 


it ſeems to me) it is good to ſee the manne 


and form of pleading ſuch caſe. Ears 
If in the ſame caſe the ſon brings any a&tion 
anceſtrel, and as heir, and the fine be pleaded 
in bar, the ſon cannot ſay that the parties to the 
fine had nothing, but if the ſon enter and be 


_ ouſted, and brings afliſe, and the tenant pleads, 


that the father of the plaintiff was ſeiſed in fee, 
and fo fſeifed levied a fine, Ec. the ſon may 
lay, that the parties to the fine had nothi ug, but 

| ſuch 
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272 Twentieth Reading on Fines. 


ſuch a one whoſe eſtate he hath. By this way 
the plaint ſhall be tried, and therefore the 
ſure way for the tenant in ſuch ci{c to plead, is 
to ſhew all the ſpecial matter, now his father 
levied the fine, and after purchaſed the land, 
for be the fine executory, or executed, the fine 
ſhall bar his heir, as 1t-icems to me. 


The Twentieth Reading: 


AYV-ERMEN-T, 
 Wherethe iſ” A® AINST a fine /ur conuſans de arait 
pg i tantum, et ſur grante et render, and 

y AaVEr Con F : 
tinuance of Againſt a fine ſur Releaſe, levied to the tenant 
22/effiom in 1n tail, or by tenant in tail, the iſſues may aver 
bis axcefler continuance of the poſſeſſion in their anceſtor. 
egainft a fine, For, although the itatute de donis conditional: 
and where not | | 

bus was made 13 £. 1. and our ſtatute made 
27 E. 1. yet it was not the intention of this 

| ſtatute to take away the liberty and benefit of 
the iſſue in tail, which the ſtatute: de donis con- 
ditionalibus had given to them ; for 1t appears, 
that the intention of the makers of this ſtatute 
was to reform ſuch averments, which were 
againſt the laws and cuſtoms of England anciently 
uſed, and not to take. away ſuch lawful aver- 
ments, which by the ſtatute de donis conditic- 
nalibus were given to the tenant in tail, but 
againit a fine ſur conuſans de droit come ceo, Gr. 
to which the anceſtor in tail is a party, the i- 
ſue 1n tail ſhall have averment of continuance 

_ of poſſeſſion in his anceſtor againſt the fine in 
ſome caſes, and in ſome not, and therefore 1 
have taken this diverſity, againſt a fine levied 
by tenant 1n tail ſur conuſance de droit come Ceo, 
&c. the iſſue in tail ſhall have no averment of 
Ccontts 


Tiwenty-firſ® Reading on Fines. 
continuance of poſſeſſion ; butif a fine ſur conu« 
lance de droit come ceo, Ec. be levied to the te- 
' nant 1n tail, this ſhall not conclude the iſſue 


(as diverſe books ſay) to have continuance of 
poſſeſſion. ; 


The 'T wenity-firſt Reading. 


ET OUPFFELE: 
F there be lord and tenant by knight's ſer- 
vice, and a ſtranger levies a fine to the te- 

nant 1n fail, to hold to him and his heirs; in 

this caſe, Herle ſaid that the lord ſhall be con- 
cluded ; becauſe he 1s not a meer ſtranger, but 
is privy in law. But this is not law, (as it 
ſeems to me) for no man ſhall be eſtopped; 
but only parties and privies in blood, as heirs, 
or privies in eſtate, as thoſe who have derived 
any eſtate from under the eſtate of him thar 
is eſtopped ; for privies in law, as the lord is, 
ſhall not be eſtopped, having regard to his 

ſeignory ; for in reſpect of this he is wholly a 

ſtranger ; for he does not claim the land, but 

a thing out of the land. | 
But if there be lord and tenant, ahd the te- 

nant accepts a fine of a ſtranger for life, or in 
tail, and afterwards dies without heir ; now the 
lord ſhall be concluded (as it ſeems to me) for 
now he claims an eſtare in the land under the 
eſtate of the tenant who was concluded. 

And #0, that as well he who claims an eſtate 
In the poſt ſhall be concluded, as he who claims 
the land in the per, if he claims the eſtate in' 
the ſame thing, upon which the concluſion is 
made; as if a woman be ſeiſed of land in Fog, 

| ang 
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the fine; as to ſay, that F. S. was ſeiſed, till 


Twenty-firſt Reading on Fines. 


and be eſtopped, and afterwards ſhe takes huſ- 
band, and has iſſue, he ſhall be eſtopped alſo. 
Aſſ. 8. p. 33- Bro. Abr. Tit, Fines, 73. 21E. 
MgO - 
Y Eſtoppel 1s reciprocal of both ſides; for he, 
that ſhall not be concluded by a record, or 
other matter of eſtoppel, ſhall not conclude 
another by it; and yet in our books the kin 
eſtops the ſucceſſor from ſaying, that M. had 
nothing in the land, by reaſon that M. held of 
the king, and levied a fine to his predeceſſor 


fur conuſans de droit, come ceo que il ad de ſon 


done, and though the king was a ſtranger to it 
and had nothing but the ſeignory out of the 


| land, yet the king took advantage of this 


eſtoppel. 24-re the reaſon of this caſe, for this 
ſeems to be the prerogative of the king, of 
which I ſhall not ſpeak ; but otherwiſe it is in 
the caſe of a common perſon, as 22 E. 3. 17. 


_ and 40 FE. 3. 3o. are agreed, fee 41 E. 3. by 


Finch, that a ſtranger ſhall be concluded by a 
fine levied /ur conuſans de droit, come ceo que il 


ad de ſon done. 


The Twenty-ſecond Reading. 
AVOIDANCE of tbe FINE. 


'T is to be known that 1t 1s ſaid in one 
book, that a fine may be avoided in 
rwo manners, viz. either to ſay, that the 
parties to the fine, nor any of them, at the 
time of levying the fine had nothing ; nor had, 


either of them any thing, &c. but one J. S. 


whoſe eftate be has; or to confeſs and to avoid 


by 
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by the conuſor diſſeiſed, who levied the fine, 
viz. that F. S. entered, who enfeoffed him. 
3 H. 7. 9. upon Formedon of a gift in tail by 
fine, ne dona pas 18 a good plea, an averment 
againſt the fine, and in avoidance of the fine. 
By 1D. conrt- 36 £.3. 3-4; 

And it is to be obſerved, if one plead in 
avoidance of a fine, That the parties to the fine 
nor any of them, &c. the other in maintenance 
of the fine, need not to ſhew, that the parties 
Had the eſtate, but he that pleads in avoidance 
of the fine, ought to conclude, and of this he 
puts himſelf upon the country ; then he that main- 
tained the fine ſhall not ſay more than and the 
aforeſaid demandant does the like, &c, and if he 
that pleads the Fine, can prove, that any of 
the parties to the fine had any thing, this 1s 
good enough for him. _ 

And upon what has been ſaid it clearly ap- perk. 5. a. 
pears, that. if one pleads, that the parties to quzre; writ 
the fine, &c. but one J. S. whoſe eſtate he of error was 
has, &c. the ſeifin of F. S. 1s not traver- ” ja 4 7 
ſable ; but he who pleads the fine, ought to ..;; 2" a 
maintain the fine as is aforeſaid. But ſee 32 E. fine levied by 
3. Bro. Abr. Tit, Replication, 63. If huſband 74m, the wife 


being within 


age, and prayed that the fine might be reverſed, and that the juflicey 


ewould adjudge her within age, or at full age. For by lax, if fhe ar» 
rive to full age pending the writ of error undiſcuſſed, jhe has loft her 
ſuit for ever ; by which it appears, that if jhe aies before judgment, 
or arrives at full age before her age tried, pending the writ, that {he 
is concluded for ever, go E. 3. 6. a. and alſo 3 E. 4. 50. and 21 BE. 


3. 24. in effet agree with the book aforeſaid. For the writ of error 
ewas brought to reverſe a fine levied by her during her nonage. And 


fo the ſcire facias ad audiendum errores, the defendant caſt a protec- 


tion, and yet the juſtices tried the age of the infant by inſpeAion, and 


did not reſpite it, till the protetfion was exfircd. 


/ and 
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and wife levy a fine, and the wife is never exa- 
mined, this is a great offence and neglect in 
the juſtices ; but this ſhall not avoid the fine ; 
but if an infant levies a fine, this 1s error, and 
the fine ſhall therefore be reverſed; but it 
ought to be reverſed during his minority, or 
at leaſt to have his age inſpefted and examined 


during his minority ; and then, as. it ſeems to 


me, though he ſhould arrive at full age before 
judgment given, or though he ſhould die be- 
fore judgment, yet the fine ſhall be avoided 
afterwards. 

If a married woman only, without her huf- 
band, levies a fine executory ; though the 
huſband continues in poſſeſſion during his | 
life, and afterwards dies, yet this ſhall con- 


_ clude the wife and her heirs; but if execu- 
tion had been ſued, and afterwards the huf- 


band haddied, this had avoided the fine for ever. 
If a man of non-ſane memory, or 1diot of 
full age levies a fine, this ſhall conclude 
their heirs, and the fine ſhall not be reverſed. 
If one born an alien levies a fine, the fine 
is good ; but it ſhall not conclude the king 
after office found. | 


The Twenty-third Reading. 
TRIAL 


ND it is to be known, that all points of 

law are triable by the juſtices, and all 
matters of fact, unleſs in ſpecial caſes, are 
triable by the country. 
And 


VG wenty=third Reading on Fines, 


And note, that in ancient time there were 
ſix juſtices of both benches ; ſo that if an in- 
ferior court commits any error, it ſhall be de- 
termined, and reverſed by other ſix. For as 
matters of fact ſhall be tried by twelve jurors, 
ſo points of law by twelve juſtices. But 
wager of law of non-ſummons in a Precipe 


_ was permitted by two hands, 98 E. 3. 10, 9. 


and fo it appears in our books, if one would 
wage his law in debt, the law will, that he 
ſhall bring with him twelve of his neighbours; 
who will {wear, that they believe in their con- 
{ſciences that he ſpeaks the truth. 

One of the trials-by our law 1s inſpection, 
and view ; as if an infant levies a fine, or ſut- 
fers a recovery by default, or acknowledges a 
reconuſance, he ſhall reverſe them during his 
minority, and his nonage ſhall be tried by 
inſpection and view of the juſtices, and not by 

the country. : 

' Another trial 1s by proofs, and not by the 
juſtices, nor by the country ; and this is when 
a woman brings a writ of dower, and the te- 
nant ſays, that her huſband, of whoſe. poſ- 
{eſſion ſhe demands the dower, 1s alive, this 
ſhall be tried by proofs, and he who produces 
the beſt proofs ſhall have judgment. 

Another trial is by ſummoners, and viewers ; 
as if a Recovery, or Precipe be pleaded, and 
the other ſays nothing compriſed within the re- 
cord, this ſhall be tried by the ſummoners and 
viewers, and neither by the juſtices, nor by 

the country. : 
Tf any record be denied, this ſhall be tried 


by the record, and neither by the Juſtices, nor 


_ by the country. | 
+ { T3 Not 
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Twenty-third Reading on Fines. 
Not attached in affiſe ſhall be tried by exa- 


mination of the bailiff, and not otherwiſe. 


$8 H. 4.7.4. But if the bailiff 1s not preſent 
to be examined, the juſtices ſhall take the aſ- 
fiſe by the court, and the aſſiſe (as it ſeems to 
me) ought to enquire, whether he was at- 
tached, or not. 9 H. 4. 1. 6. : 
All ſpiritual things, as the right of mar- 


Triage, the right of tithes between ſpiritual 
perſons, the mode of profeſſions, inſtitutions, 


abilities of clerks, plenarty of churches, ſhall 
be tried by the biſhop, and certified by him. 
Reſignation 1s triable by the certificate of 


the biſhop, and not by the country, for this is 


ſpiritual. 3 H. 4. 11,6. Thirning. 
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Bail and Mainprize. Z- 2.5, 
£4 $ Lom1 = 


LP WOOW-S 
H 18 word Bail is (as I take it) {&,/*> 047 . FO | 


C:H A-P;-1; — BAN» 


' Whereof Bail or Mainprize is derivel; 77 
rived of the French word Batler, 


: which ſignifieth to deliver, becauſe 


" he that1s bailed, is as it were deli- 
vered into the hands and cuſtody of thoſe that 
are his pledges and ſureties. 

This word Mainprize 1s derived out of two 
French words, That 1s to ſay, main, which 


ſignifieth an hand, &c. Of this word, prize, - 


which ſignifieth taken, becauſe he that 1s taken 
to mainprize, 1s as 1t were taken into their 


hands and cuſtody that be his ſureties. 
CHAP. II. The deſcription of Bail and Main- 


Prize. | 

P ATL or mainprize is when a man detained 
in priſon for any offence, for which he is 
bailable or mainprizable by law, 1s by a com- 
pleat judge or judges of that offence,upon fſut- 
ficient ſurety found for his appearance and yiel- 

ding of his body delivered out of priſon. 
This deſcription doth as well belong to the 
one as to the other: And yer I find ſome dit- 
jy ference 


'" 3. 
'$ Toh 
” '8 5Y 
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ference between them in our books; and there- 
fore for the more further, and more ſpecial 
underſtanding of the ſame, I think it conveni- 
ent to note ſuch difference as aPPcure in our 


books to be betwixt them. | 


C ea III. The difference between Bail and 


Mainprize. 


IRST, he that findeth bail doth find 
ſurety only to anſwer that ſpecial matter. 

But he that findeth mainprize, findeth ſurety 

to appear and anſwer unto that cauſe whereof 
he was impriſoned, and touching all other 


matters and cayſes that ſhall be objected 
againſt him. 


Secondly, the pledges and ſurety of him 


that is delivered to bail, may impriſon him, 


whoſe ſurety they are : for chief juſtice Stuard 
in 33 £dw. 3. ſaid that they were his gaolers 
or keepers, and if they ſuffered him to eſcape, 
they ſhould anſwer for the ſame. 

Thirdly, the etymology of either of them 
doth ſhew and manifeſt the difference betwixt 
them, for in the one the priſoner | is delivered 
by the judge, judges, or courts into the hands, 
and as it were, into the priſon of the ſureties, 
for the words be, 7s delivered on bail. But in 


| the other caſes the words be, that ſuch and 


ſuch a man fhould be taken without any ſuch 
CPV made by the court, as in the other 
caſe. 

Now foraſmuch as before it is ſaid, that bail 
or mainprize is, when a man detained | in pri- 
{on for any offence, for which he is bailable or 
mainprizeable by law, &c. I think it expedient 


10 ſhew what perſons gezained in priſon, were 


bailable 


Treatiſe of Bail, &c. 
bailable or mainprizeable by the Common laws 
of this realm: for I mean not to ſet down 
the recognizances for bail and mainprize, as 
well becauſe the ſame are common, as alſo for 
that my deſire 1s to treat of ſuch matters as are 


moſt material, as ſhortly and as compendiouſly 
as I can, 


CHAP. IV. What perſons are bailable or main- 
prizeable by the Common law. 
] T appeareth by a ſtatute made in the par- 
k liament holden at Weſtminſter, in the third 
.,of Edward 1. commonly called Weſtm. 1. c. 15. 
that 1t was greatly doubted at the Common 
law, what perſons were bailable or mainprize- 
able, in the preamble of the ſaid ſtatute. It is 
ſaid pur ceo qui avant ces heures ne fuit determine 
certeinement queux gentes fuerint repleviſeable et 
queux non, &c, That 1s to ſay, Becauſe be- 
fore this time it was not certainly determined 
who were repleviſable to be delivered out of 


priſon, and who not : ſo that it ſeemeth there- | 


| by at the Common law at that time great di- 


verſity of opinions was touching the ſame : yet 


do I find a certain rule ſet down before that 
time touching letting of priſoners to bail: for 
Bratton, who wrote in the end of the reign of 
Hen. 3. (for ſo it appeareth in his third book 
and laſt chapter) faith as followeth. JT» omni 
vero injuria et tranſgreſſione contra pacem 1mo cum 
adjeftione felonie, ſolet quilibet appellatus vel re- 
Hatus per pleg. dimitti, praterquam de morte ho- 


minis quocunque temp* donec impriſonatus doceat | 


ſe efſe immunem. (That. is to ſay) in every 


Wrong and treſpaſs againſt the peace of the _ 


King, although the olttnce reach to felony, 
every 
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Edit. 1755. 


| being taken in execution upon a ſtatute, an . 


Treatiſe of Bail, &c. 


every one that is appealed or indicted is wont 


to be bailed (except only in the caſe of the + 


death of a man,) at any time until he that is 
impriſoned ſhall perceive himſelf guilty by 
inqueſt. 

A man in execution upon a judgment given 
upon a falſe verdict, if he will bring an at- 


taint ; or a man 1n execution upon an errone. 
ous judgment, if he will bring a writ of error : 


Or if a man accomptant having auditors al- 
figned unto him 1n land ; or in ſuch corpora- 
tion which will allow his ally: Or if a man 


will ſue an audita querela, the party plaintiff 
ſhould have a ſpecial writ to let him to bail, 
upon ſufficient ſurety taken, as the caſe re- 
quireth. ? 5 

But of theſe and ſuch like bailments, my 
purpoſe is not to diſcourſe, but only and prin- 
cipally of ſuch bailments as do concern mat- 
ters of the crown. It appeareth by the rule 
of Bratton, That a man appealed and indicted 


of any matter of felony, (the death of a man 


only excepted) ought to be let to bail without 
mainprize, which rule as 1t 1s general, ſoit 
hath many limitations and exceptions, which 
ſhall the better appear and be made manifeſt, 
if we conſider what perſon or perſons are not 
bailable, or at the leaſt mainprizeable by the 
Common law of our kingdom. 


CHAP. V. What perſens are not bailable, or main- 


prizeable by law. 


F' RST a man indicted or impriſoned for 


treaſon, 1s not bailable or majnprizeable; 
the ſame (as I take it) of petty treaſon ; as 
"=Þ | where 


Treatiſe of Bail, &c. 


where the wife killeth her huſband, the ſer- 
vant his maſter or miſtreſs, or ſuch like. A 
man indicted, appealed, or impriſoned for the 
death of a man, 1s in ſome caſe bailable, and 
in ſome not, and very requiſite it is to have 
the law known in theſe caſes. 
| Therefore if a man be indicted as principal 
of the death of a man, he 1s not to be bailed ; 
but if he be indicted as acceſſary before or aft- 
ter, he 1s bailable. Foras * Bra#ton ſaith, When 
he is not bailable for the fat, be ſhall be freed by 
his bail for the force, until he ſhall be acquitted 
or convitted of the fatr, becauſe where a fat? is 
committed, there may be ſometimes force, but 
never force without a faftt, And yet it ap- 
peareth, by a book caſe in 28 Edward 3. fol. 94. 
That if two parties be indicted, the one as 
principal, the other as acceſſary unto the death 
of a man, after the principal be attainted, (that 
is to fay) have judgment of death, or be out- 
' lawed, the acceſlary ſhall not in any kind 
whatſoever, be bailable, which agreeth (in 
my judgment) with the ſaid opinion of Bra- 
Hon, widelicet, Until he ſhall be acquitted or con- 
_ vitted of the fart, But all this 1s to be under- 
ſtood in caſe of judgment, at the fſu:r of the 
king. For in an appeal of murder, or death 
of a man, the law altereth in ſome cajes, 
And therefore in an appeal of murder, ſome- 
| times the defendant hath been let unto bail, 
although he hath been appealed as principal, 
and ſometimes again bail hath been deni-d him, 
as plainly appeareth by our books. 
Therefore it ſeemeth to re{t mnc'1 in the 
diſcretion of the judge or judges © © court, 
_ ® Lib, 3. Tra&. 2. c. 12. fol. 128. ' 
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upon due and mature conſideration had of the 
manner and circumſtances of the offence, 


. whether in that caſe he is to be bailed or not, 


except (you will ſay) with the opinion and 
judgment of the book in 21 Edw. the fourth, 
That the appealer in that caſe being neither 
indicted before the coroner, nor otherwiſe, 
may be bailed ; whereby it appeareth that if 
the appealer in that caſe had been indifted 
thereof, they would not in that caſe have bail. 
ed him, which feemeth to me ( fine prejudis 
melioris ſententiz) to be a very reaſonable and 


diſcreet opinion, and worthy to be followed. 
And therefore may all our former books which 


ſeem to be repugnant one to the other, be 


_ reconciled and ſtand well together. 


Rafe. 44 BE. 
3. 38. 


Burglary. 44 
WAN 


Robbery, 


Outlarie, 


dcceſſary, 


In an appeal of a man againſt two, the one 
as principal, the other as acceſfary, albeit the 
principal attainted, the acceſſary may be let to 
bail: but otherwiſe it is in the caſe of judg-_ 


ments as is aforeſaid. Manſlaughter, a man 


indicted or appealed of manſlaughter may be 


batled. _ 
A man indited or appealed of rape, he 
may be bailed, yet was that no felony at the 


Common law, until the ſtatute of Fefm. 2. 


cap. 34 


A man indited for burglary may be bailed, | 


and it appeareth by the book in 29 Af. p. 44. 
A man indicted or appealed of robbery may 
be bailed. Ex: 


A man outlawed and imprifoned may not 


be bailed. Weſtm. 1. cap. 15. 
A man' indicted as acceſſary for receit of 
any perſon or perſons outlawed, or otherwiſe 
attainted 
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attainted of murder or felony, is not bail- 
able. 
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He that is abjured the realm ought not to 4bjured. 


be bailed. 


Weſtm. 1. 


Cap. I5.; 
If a man be indifted, and doth become an 4prover. 


approver, he ought not to be bailed. 
If a man commit felony, and be taken in 


the manner, he ought not to be bailed. 


Weſtm. 1. 
cap. 1309. 


It a man be indicted and impriſoned for p,;6:4-eater. 
any felony whereof he is bailable, yet if he Weſtm. 1. 
break. the priſon, and after be taken again, he ©P- 13- 


ought not to be bailed. 


If a man be indicted of manſlaughter, rob- Weſtm. :. 
bery, rape, burglary, felony, or any other of- cap: 15: 


| fence, whereof he 1s bailable ; yet if he be an 


infamous and a notorious thief, and ſo openly 


and commonly eſteemed and taken, bail may 
be denied him. 


A man indicted of conſpiracy (that 1s to 
ſay) that he with others confpired falſly to 1n- 
dict another of murder or felony, by means 
whereof he was indicted, and afterwards con- 
victed, ſhall not be bailed. 

And this was the reſolution of all the judges 

upon the queſtion demanded by king Edw. 2. 
mmſelf, as it appeareth by the book caſe. 27 
All. -Þ. 12. 
For it appeareth by our books, that a man 
attainted upon conſpiracy at the ſuit of the 
king, Awern le judgment per willanie ;, or as an- 
other book termeth it, ſhall have a villanous 
judgment. 


Manucaption 
inthe R egifier 


conſtiracy. 


And that is, that the body of the party ſo 


oftending ſhall be taken, his lands, tenements, 


goods, and chattels into the king's hands, his 


wiſe 


= - 
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wife and children thrown out of his houſe, that 
his houſes be thrown down, his meadows 
ploughed up, his woods ſubverted and extir- 


| pated, that he ſhall for ever be difabled to ove 


any teſtimony, or bear any witneſs; and as the 
book caſe 1s, 24 £. 3. 34. That he never pre. 
ſume to approach near unto the king's court, 
Ec. Such a precious regard the law hath for 
the life and ſafety of the innocent : and ſuch 
is the judgment of the Common law againſt 
thoſe that unjuſtly ſeek after the blood of the 
guiltleſs : A matter in my opinion though not 


directly pertinent to our purpoſe, yet not un- 


worthy of knowledge and memory, which 
may as well put the judges as jurors in remem- 
brance how dear in the eye of the law the life 


of a man 1s, and by their puniſhments how 


deeply they offend, that ſeek to condemn the 
guiltleſs, although their purpoſe doth not take 
effect. (oi _ 

Bur (to return to our purpoſe) if a man be 
appealed by an approver, and be of good and 
honeſt fame, he may be bailed, during the 


life of the approver. 


If a man be indicted of any offence where- 


| of he may be balled, yer if after he be found 


guilty of the ſame, or otherwiſe be thereof 


convicted, he ſhall not be bailed : and that ap- 


peareth by Bra#on in his ſecond book, chap. 5. 
where he ſaith, Nec ſunt ii qui culpabiles m- 
veniuntur per pleg* dimittendi : That is to ay, 
Neither are thoſe that are found guilty, to be 
let bail. I | 

A man indifted for felony, burning of 


_ cap 15. Burn- houſes, ought not to be ler to ball. 


ing of bouſes. 


A man 
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A man indicted for putting out of eyes, cut- Putting out of 
ting out of tongues, may be bailed. | 26 bones 

A man taken by certificate of the biſhop, by Excom. cap. 
a writ de excommunicato capiendo, ought not to 
be bailed. Weſtm. 1. cap. 15. 

A man indicted, and found guilty of the Chance-med- 
death of a man by miſadventure, or by caſting - 
of a ſtone over an houſe, and by chance kil- 
ling a man, woman, or child, &c. 1s not bail- 
able. 3 Ed. 3. Tit. Corone, 334. ” | 

Like law it 1s, if a man indicted, be found Se d;fendends. 
guilty of the death of a man /e defendendo, he is 35 E+ 3: 42+ 
not by the law to be bailed, both which do 
agree with the rule of Brafon, for inveniuntur 
culpabiles. 

A man indicted upon a penal ſtatute, which 
inflicteth any loſs of life or member, as in caſe 
of felony, or otherwiſe, any corporal puniſh- 
ment, or loſs of goods, or impriſonment, may 
be bailed upon ſufficient ſureties : except it be 
eſpecially provided, That the offender in ſuch 
caſes ſhall not be let to bail or mainprize. As 
for example, If a man be indicted of- felony, 
publiſhing of any ſeditious books, &c. contrary 
to an a&t made in the 23 Eliz. he may be bail- Rgwa. 


ed; for the offence is made felony, and bail 23 #*- ©: 2+ 


and mainprize not prohibited. _ 

But on the other ſide, the ſtatute of E. 6. 5 & 5 Edw. 
of foreſtallers doth for the firſt offence inflict © © 
two months impriſonment, without bail or 
mainprize, &c. in which caſe the party ſo of- 
tending cannot be bayed. EO 

So as whereſoever a ſtatute maketh any of- V/ 
fence felony, or ſetteth down a corporal or pe- \” 
cuniary puniſhment for any offence, and doth 
not expreſly forbid the party to be bailed, in 

every 


Penal flatute. 
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every ſuch caſe (the caſe put before for ex- 
ample) the party ſo offending, and being there- 
of indicted, may be bailed. 

But foraſmuch as all that which hath been 
ſaid, doth extend to ſuch only as be indicted of 
record, or appealed of the ſaid offences, it is 
neceſfary to be underſtood, what perfons com- 
mitted to priſon for any offence, or for ſuſpi- 
cion of the ſame, may before they be indicted, 
or appealed thereof, be let to bail, and what 


not 


CHAP. VI. What perſons committed for any 


offence, or for ſuſpicion of the ſame, may either 
by the Common law, or by any ſtatute, before 
judgment or appeal brought, be let to bail or 
Mainnprize, 


J T may be colle&ted by that which hath been 


{aid out of *Bra#on, that a man committed 
to priſon for any felony, or ſuſpicton'of felony, 
could not by the Common law be let to ball 
before indictment or appeal brought ; for his 
words be, But in every injury aud treſpaſs againſt 
the peace of the king, even with the addition of 
felony, it is uſual to diſcharge on bail every one ap- 
pealed or indifted: 1o as it ſeemeth by him 
that is to let to bail, muſt either be appe!latus 
or reftatus : Therefore it ſeemeth by the Com- 
mon law, That a man impriſoned for felony 
before indi&tment, or appeal, (except 1t were 
by writ) could not be bailed. And with that 
opinion ſeemeth to concur that which 1s de- 


_ clared by the ſtatute of Yeſtm. 2. cap. 15: 


where it 1s declared, that by the Common law, 

a man impriſoned by the command of the king; 

or his juſtices, cannot be replevied ph 
an 
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- ahd accordingly 1s the law taken in the book 
. caſe 24 E. 3. 33. where a man for going ſe- 

cretly armed, in Weſtminſter-hall under his ap- 
parel, was committed to ward by the juſtices, 
; and was denied bail or mainprize, and forteit- 


h ed his armour: and that perſons impriſoned [ 
could not be bailed, is alſo proved by the ſta- i 
tute of 1 R. 3. cap. 3. where it is ſaid, Tna/- 'M 
much as many perſons are arreſted and impriſoned 
for ſuſpicion of felony, ſometimes of malice, &Cc. 
and alſo kept in priſon without bail, or mainprize, 
to their great vexation and trouble, &c. where- 
by it 1s that which was before colle&ed out of 

the words of Brafon. But here it may be de- 
manded what was the reaſon, for That the law 
is more commended, when approved of by reaſon . 

| That juſtices of the peace might by the Com- 
mon law bail a man indicted for felony, and 
appealed thereof, but could not bail a man im- | 
priſoned upon ſuſpicion of felony : whereupon [ 
might be anſwered, that juſtices of the peace | 
could not bail a ſuſpected perſon of felony be- | 
fore judgment or appeal, for two cauſes. 4 
Firſt, That no juſtice of peace (for with 
them I will only meddle in this treatiſe) is a 
judge of any ſuch perſon before indictment, or 

appeal brought, and therefore could not let : 
him to bail or mainprize : for it were abſurd 

_ to ſay, and dire&tly contrary to the etymology 
of the word, that he ſhould deliver any perſons 
to bail, that were not judges of the perſon of 
him that were to be bailed. _ 
| The ſecond reaſon is, for that juſtices of the 
peace are, before appeal brought or indiftment, - 
no judges of the cauſe wherefore he 1s 1mpri- 
ſoned. And therefore _ it follow, that by 
| the 


—_—_ 
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the Common law they could not let ſuch perſon 
or perſons to bail. But here arifeth a ſecond 
queſtion as doubtful as the firſt, why juſtices 
of the peace are neither judges of the perſon, 
nor of the cauſe in the-caſe aforeſaid, before 
indictment or appeal brought. This doubt 1s 
fully reſolved by the opinion of the whole 
court in 14 .8. 16. where it 1s ſaid, That a 
Juſtice of peace is a judge of record, and 
therefore ought to proceed upon. that thing 
which is judicially before him of record. 

But in the caſe before indiftment or appeal 
brought, neither the perſon, or the cauſe is of 
record, and therefore he could not before in- 


diftment proceed either with. the perſon, or 
with the cauſe. vE 


And for that very reaſon it is likewiſe agreed 


by the whole court in that caſe, that a juſtice 
of peace cannot make out a warrant: to arreſt 
any man for ſuſpicion of felony, before he be _ 


thereof indicted ; and yet it is there agreed, 
That he may make a warrant againſt one be- 
fore any record thereof ; and this doth nothing 
1mpugn that which hath been ſaid, exceptio 
probat regulam, if the juſtice of the peace 
ſhould ſtay the arreſting of ſuch perſons as 
would break the peace before they were certi- 
fied thereof by matter of record, the breach of 
the peace ſhould never be prevented : for be- 
fore it be broken, there cannot any record be 
made thereof, £&c. Therefore in that caſe for 
that cauſe, the juſtice of the peace may law- 
fully make out his warrant, (as commonly 1s 


_ uſed) although there be thereof no record 


made, but then ſeeing by the order of the 
Common law juſtices of the peace could ao 
| al 
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bail a perſon ſuſpe&ted or impriſoned before in- 
ditment or appeal brought, it is very requi- 
ſite to underſtand what perſons committed ta 
priſon, may before indiftment or appeal be 
let to bail by juſtice of the peace, by any fta- 
tute now in force. 


CH A P. VII. What perſons committed to pri- 
ſon before indiftment or appeal, be bailable by 
Juſtices of peace, by ſtatute now 1n force. 

A ND firſt I take it, that the ſtatute that 


the ſtatute of 1 & 2 Phil. & Mar, cap. 13. 
which ſtatute being long, I will not recite, 


1s principally in force for this matter, is 


but ſhortly will ſhew what perſons impriſoned . 


before indictment or appeal, may be let to bail 
by juſtices of peace, and what not by force of 
that ſtatute, or of any other not repealed. 


201 


A man committed for treaſon, or for ſuſpi- 7.2/4, 


cion of treaſon, cannot be bailed by juſtices of 
peace. ERS & 
The ſame law 1s of petty treaſon. 


Petty treaſon, 


If a man be ſuſpe&ted of murder, and there- a;,.4., 


upon committed to priſon, he cannot be bailed 
by a juſtice of peace. EG 


But if a queſtion may be made, whether in 


that cafe a man committed to priſon upon ſuſ- 
picion to be acceſſary to murder, whether he 
before indictment may be let to ball by the ju- 
{tices of the peace, and I think (without preju- 
dice to a better opinion) that he cannot be bailed 
by them by force of the ſaid ſtatute : for al- 
beit after inditment he may be bailed, as is 
aforeſaid z yet me ſeemeth that the ſaid ſta- 
tute doth not extend to make him bailable by 
the juſtices of peace before indictment : for the 

_— *- words 


» 
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words of the ſtatute be, *Any perſon or perſons 


arreſted for manſlaughter or felony ;” under an 
which words (as I take it) the meaning of the _ 
makers of the ſtatute, was not to include ei- L 


ther murder, or acceſlary of the fame. It ap- 
peared by the expreſs letter of the ſtatute, that 
Manſlaughter, ® an committed to priſon for manſlaughter, 
or ſuſpicion of the ſame, may be bailed. 
But the doubt 1s, what offences be included 
within this word felony, within the meaning of 
the ſaid ſtatute: and therefore it 1s neceſſary 
to underſtand what is comprehended under the 
ſame. 
Bum of , If a man be committed to priſon for the fe- 
fl w_ f lonious burning of houſes, or for the ſuſpi- 
; cion of the ſame, yet he ought not to be let to 
bail within that ſtatute. Br en 
Burglary, - But a man committed for burglary, or for 
ſuſpicion of the ſame, may as well before as 
after indictment be let to bail within the mea- 
ning of that ſtature. 7 | 
| Breaker of A man impriſoned for felony, or for ſuſpi- 
prijen. cion of the ſame, doth break priſon, and af- 
terwards is apprehended for the ſame, and 
therefore committed to priſon, he 1s not to be 
| bailed, neither before, or after indictment. 
x(/ Robbery. But a man committed to priſon for robbery, or 
for ſuſpicion of the fame, may be let to bail, 
as well before, as after indi&tment. And yet, 
4 mtoricus Ie that is a notorious thief, and fo commonly 
thief. eſteemed, if he be impriſoned for any offence 
touching the crown, or for any matter of fe- 
lony, is not bailable within the meaning of the 
ſaid ſtatute. I LE 
Rape. A man impriſoned for a rape, or for ſuſpicion 
of the ſame, is bailable as well before indict- 
ment, as after, {asI take ir.) Aman 
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A man that 1s approved by an approver,  ex- 4/pea! by ar 
cept he be of good and honeſt fame, ought not 9/2790" 
to be bailed, during the life of the approver. 

A man impriſoned for being acceſlary to the 4ccrſary 1 @ 
Teſcuing or abetting of any perſon outlawed, / _— mM” 
or otherwiſe attainted for murder or felony, is © 
not bailable either before, or after indictment. 

A man impriſoned for putting out of eyes, Putting out of 
or cutting out of tongues, or for ſuſpicion of 9*,&c.5H.4. 
the ſame 1s bailable (as I take it) as well be- © of Pad ng 
fore, as after indiftment, by the juſtices of the g ,; c. 2. 
| peace, by force of the ſaid ſtatute, = Hal. 
| | iſt. PI. Cr. 
If a man commit any offence whereof he is = FOR 
bailable, Yi; . be 26. taken with the manner, yaner. 
the juſtice of peace may deny him bail as well <C 
before as after indiftment, for he is not bail- 
able : contrarily, a man impriſoned for an of- 
fence by any penal ſtatute made felony, may 
be bailed by the juſtice of peace; except bail 
be expreſly prohibited by the ſame, as well be- 
| fore as after inditment. 
_ As for example, it 1s propounded by the 
ſtatute of 3 H. 7. cap. 2. That if any maid or 
widow having lands, goods, or tenements, or 
being heir apparent to their anceſtors, be taken 
away contrary to their will, and after married 
to ſuch miſdoer, Ec. or defiled, &&c, that ſuch 
offence is felony. 
| Now if a man be impriſoned for ſuch an of- 
fence, or for ſuſpicion of the ſame, he is bail- 
able by the juſtices of the peace, as well before 
as after indiftment. There are many ſuch caſes, 
ell which to enumerate would be too much, but 


theſe are ſufficient for examples. | 
| | "5 A que- 
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by the Common law. Os. X27, 
It appeareth by Bra#or's treatiſe of his third 
| book, cop. 18, that at that time he that was 
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A queſtion may be here demanded, whether 
the ſaid ſtatute of 1 & 2 Phil, & Mar. do 
extend to telons made by.the ſtatute fince the 
ſaid act: And 1 think without any doubt it 
doth; For 'as I take it) that any perfon ſul- 
pected, or impriſoned for any telony, made by 
any act of parliament, either before, or ſince 


the ſaid act of 1 & 2 Phil. & Mor. may be. 


let to bail by the juſtices of the peace, unleſs 


bail and mainprize be expreſly therein pro- 


hibited, 
But ſeeing ſuch perſons as are bailable by 


_ the ſaid ſtatute of 1& 2 Phil. & Mar. are 
to be ſet to bail by juſtices of the peace, upon 


ſufficient ſurety found, 1t 1s neceſſary to be un- 


_ derſtood, how many, and what juſtices are re- 


quiſite, and how many ſureties or pledges are 
required by the law, upon the letting of ſuch 
perſons let to bail. 


_ CHAP. VIII. How many and what juſtices of 


peace are requiſite, and how many pledges or 
fureties are requared by the law, 


HE juſtices of peace in open feſſions of 
Kt the peace, whereof the one to be of the 


Ouorum, both being preſent together, may 
out of the ſeſſions let any priſoner impriſoned 
to bail, which bailment in writing ſubſcribed, 
or aſſigned with their own hands, they ought 


to certify the next general gaol delivery to be 
holden within the ſame county. But if a man 
 beindifted by proceſs, and impriſoned, &c. 


he may be ler to bail by any Juſtice of peace 


to 


_ EEO ao of * er SEE. 
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$ be bailed, ought to have twelve good and 
lawful men of the county, &c. and ſo itappeareth 
by an ancient book called the diverſity oft courts, 
fol. 116. 6. that in ancient time he that would 
wage his law ſhould have twelve men with him : 
So as it ſeemeth, that all that time as well in 
wagers of law, as in caſe of bail. [The law is 
changed ſince that time; ] there ought to be two 
pledges or mainprizes at the I-aſt, For me 
ſeemeth that the words of the writ Monucopt. 
15 a ſufficient proof thereof ; for the words be, 

And although he hath ſeveral times offered to you 

ſufficient mainpernors, who would be mainprize 
for him, &c. fo as there muſt be ſufficient 
manucaptors, and that cannot be unleſs there 
be-two at the leaſt: And (as me ſeemeth) it 
may well be colleCted by the book in 33 E. 
3. and 36 FE, 3. for there it 1s ſaid, They are 
his keepers, and ſhall anſwer for his eſcape, but 
there may a queſtion ariſe, how often for one 
offence a man may be let to bail ? 


CHAP. IX. Hew often for one offence a man 
may be let to bail. 


If a man be impriſoned, indicted, or appeal - 
Þ ed for any offence, for the which he is bail- 
able, and 1s accordingly ler to bail, and after- 
wards make default, and doth not appear ac- 
_ cording to the condition of his bail and his 
mainprizer's recognizance, and afterwards 1s 
arreſted and apprehended again, in this caſe a 
Juſtice of peace may deny him bail. And that 
the law ſhould be fo, it is proved by the book 
caſe, 2 H. 4. fol. 24: by the opinion of all the 
| SE Jultices, 
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which atterwards being denied unto him by. 
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Juſtices, where 1t 1s ſaid in the like caſe, Thats 
he ſhall not be mainprized afterwards. 

But becauſe it may fall out, that to be let to 
bail, may be denied to him that is bailable by - 
the law, it is good to ſee what remedy the law 
hath provided for the priſoner ſo detained in 
priſon, and refuſed to be let to bail. 


CHAP. X. What remedy a man in ariſe, and 
bailable by the law, hath to be let to bail. 


H E that 15 impriſoned for any offence, 
whereof he is bailable by the law, may 


have a writ of mainprize directed to the ſheriff - 


of the ſame county, that he ſhall take ſureties 
of him to appear, and to let him at large, 
which writ in divers forms, and in ſpecial caſes 
appeareth in the Regiſter. 

It appeareth by * Brafton, that in his time 
there was a writ in uſe de odio et Atia, touching 
which the words be theſe, But whereas it is 


unjuſt, that innocent perſons, ſuch as thoſe who 


are not criminal, ſhould be long ſhut up detained 
i prijon ; therefore on the moving complaint of 
relations and friends, inquiſition is uſually made 


by faveur of the lord the king, whether ſuch per- 


ſons impriſoned for the death of a man werg guil- 
iy of that death, or not, and a writ for this in-. 
qui/i tion ought 19 be denied na one, and there ſets 
down the words of the writ. 

Now it 18 to be underſtood, that at that time 
when Bra#on writ, andfor along time after, the 
ſheriff by writ or commiſſion to him directed, 
uſed to take inquiſitions andjudgments of mur- 
der and felony, and to hold pleas of the crown, 


the 
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the ſtatute of 2 E. 3. cap. 4. as I take it, the 
writ de odio et atia hath loſt it's force. 


But here a queſtion may be demanded, 
whether a man committing any offence upon 


a 
'- TR TY I LLIY L  a 
— 


OOO EITIOET OIR o  in S2, Pa en IRA EET 4 


ACE. Soo i SELL 2; CS RY 
, ON _ Ly | SC ER Rf 
Ls 2 on A att. ww POR TOY , 


the ſea, or within the juriſdiction of the admi- "nt 
ralty, for which if the ſame had been commit- 1: 
ted upon the land, he might have been bailed, fy 
whether the commiſſioners of the admiralty, vl 
may let him.to bail or no, either before or. af- i 
ter indictment ? I 
CHAP. XI. [z what caſes the commiſſioners of "fl 
the admiralty may let priſoners to bail, either \"p4 
- before or after indittment. wp 
A ND firſt I take it (without any diſpa- "91 
ragement to a better opinion) that the com- W 
miſſioners of the admuralty cannot let to bail _ 30 
any perſons impriſoned for any offence, or for "0 
ſuſpicion of any offence committed upon the fe 
ſea, or within the juriſdiftion of the admiralty, bi 


before the perſon ſo impriſoned be thereof in- 
dicted, although in that caſe if the felony or # 
offence had been done upon the land, the party 4 


had been bailable: and I am induced to be of 3 
that opinion for the conſideration following. ih 
Firſt it is to be agreed, that before the. ih 
ſtatute 28 H. 8. cap. 15. (ſee 11 & 12 Wil. if /M 
3: cap. 7.) All murders, robberies, piracies, Tilt 
and other offences done upon the fea, If 


were determined by the civil law, which law 
was in that behalf found very defeCtive : for- 
aſmych as by that law none of the ſaid offences 
ſo committed, could be puniſhed without the 
teſtimony of two competent witneſſes, or ex- 
preſs confeſſion . of the party offending ; and 
thoſe dangerous and deteſtable offences as well 
for the want of ſufficient teſtimony, (murder 
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being the ſhadow of piracy): as alſo by reaſon 
of the perverſe and obdurate obſtinacy of the 
offender, (an incident inſeparable to the pirate, 
tn not confeſſing his offence) he commonly 
went away without puniſhment. This mil- 
chief was remedied by the ſtatute 28 H.8. 


cap. 13. whereby 1t 1s provided, that all treaſon, 
feionies, robberies, murders, -and confedera- 


cies after the ſaid aCt, be committed in or upon 
the fea, Ec. ſhall be enquired of, tried, heard, 
determined, and judged in ſuch ſhires and 
Places of the realm, as ſhall be limited by the 

Ling's commiſſion, to hear and determine ſuch 
offences after the courſe of the law of this land, 
and as if the ſame offence had been committed 


upon the land within the ſame ſhire. Of this 


much I gather, that hereunto the offenders 
were not bailable, neither by the Common 
law, or by any ſtatute : for how could they be 
bailable by the Common law, when the offence 
was not determinable by the Common law : 
And I find no ſtatute that taketh away the trial 
of thoſe offences by the Civil law, until the 
ſtatute of 28 H. 8. which ſtatute doth not 
make any proviſion at all for letting the ſaid 
offenders to bail : Therefore I do conclude, 
that without any great doubt, (as it ſeemeth) 
ſuch offenders before indiftment, were not 
bailable before the commiſſioners, nor by the 
Common law, 'nor by, the ſtatute 28 HZ. 8. 
But it may be demanded, why the ſtatute of 
i & 2 Phil. & Mar. c. 13. ſhall not extend 
to thoſe commiſſioners alſo : for within the ad- 
mirals juriſdiction they are alſo juſtices of 
peace. This queſtion 1s eaſily reſolved, as may 
appear to thoſe that will dihgently pus the 
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ſtatute : for they ſhall eaſily ſee, that the ſta- 
tute doth not extend to thoſe commiſſioners for 
the admiralty, but only to thoſe commiſſioners 
for the peace, for the body of the county, 
which as by divers other parts of the ſaid a, 
ſo doth 1t moſt plainly appear by that which is 
therein provided, videlicet, And in caſe any 
Juſtice of peace, &c. ſhall offend, &c. That 
the Juſtices of the gaol delivery for the ſhire, 
&c. where ſuch offences ſhall happen to be 
committed, ſhall for every ſuch offence ſet a 
fine, &c. whereby it is evident, that the ſaid 
ſtatute was meant only to extend to juſtices of 
peace within the body of the county, 

But I take it, that after indi&tment, the com- 
miſſioners of the admiralty may let to bail ſuch 
perſons as. are ballable. by. the law : becauſe 
they being juſtices of record, are after indiC&t- 
ment judges as well of the perſon offending, 
as of the offence itſelf ; and therefore may de- 
liver ſuch perſons ſo indicted «por Bazl, as I 
_ take it. HE 
And what perſons are bailable by the law, 
and what not, may appear by that which hath 
been ſaid before: this only I will obſerve in 
this place, that ſeeing murder 1s ſuch an inci- 


dent; to piracy, I think that the commiſſioners 


of the admiralty, may well deny ſuch perſons 
as are indicted of piracy, to be let to bail or 
mainprize, as well for the heinouſneſs of the 
offence, as for the affinity it hath with murder, 


the offenders wherein (as is aforeſaid) are not 
bailable. ot 


CHAP. 
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CHAP. XII. How, or in what ſort Bail or 
 DMainprize may be diſcharged. 


I F the juſtice of peace do let any priſoner 
that 1s bailable to bail, and afterwards as 
well the Priſoner by a writ of Habeas Corpus, 
as the record of the indi&tment, be removed 
by a writ of Certiorari, either into the Chan- 
cery,;or into the King's Bench, the bail or main- 
prize taken by rhe Juſtice of peace js diſ- 
charged for ever, as it 1s holden in 32 H.8. 
Tit. Mainprize, yea although the record be 
remanded by a Procedendo, as 1t 1s there likewiſe 
holden. Maſter Statham doth report a caſe in 
12 R. 2. That after indictment given in, &c. 
the mainprizers are. diſcharged, and it is not 
holpen by the ſtatute of 1 Ed. 6. cap. 7. as I 
take it. 

If the proceſs of any -ndiftment be _— 
tinued, the mainprizers are diſcharged, (as 1 


_ take it) and if the party dieth, the mainpri- 


Zers are diſcharged ; for mors omnia ſolvit, et 
zmpotentia excuſat legem, as Bratton ſaith ; but 
at the day of appearance the mainprizers can- 
not plead the death of the party, but upon 
proceſs againſt them it muſt come in, by the 
return of the ſheriff, as it is holden, and then 


alſo may the mainprizers plead the fame, as 


I take it, in diſcharge: of the recognizance 


and of this matter thus much ſhall ſuffice, - 


CHAP. 
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CHAP. XIII. The Concluſion + with adver- 


tiſement, 


| F HE end and ſcope of this little treatiſe 

is, (under corre&tion of thoſe of better 
judgment) to ſet forth what the law of the 
realm doth require touching bail and mainprize : 
A neceſflary thing (in my opinion) for ſuch as 
be juſtices of the peace to be known : for as he 
that ſtandeth upon plain and ſure ground, al- 
though he ſhould be borne by rage and tempeſt 
to the.ground, yet might he without danger riſe 
of himſelf again : ſo he that hath the admini- 
ſtration of juſtice, and 1n all his occaſions is 
guided and direfted by the rule of the law, 
neither abuſing his authority, nor exceeding his 
commiſſion, ſtandeth on a ſure ground, which 
w1ll bear him up at all ſeaſons. A wiſe man 
thinks he may do only ſo much as is committed to 
his charge. And good was the counſel { as 
thoſe that follow it find) whoſoever gave -it, 
(videlicet) exceed not the commiſſion : And al- 
beit 1t 1s truly ſaid, that we muſt judge accord- 
zng to law, not to precedent : And as the logi- 
cian ſaith, Examples demonſtrate, but do not 
prove ; yet undoubtedly it 1s a great content- 
ment and fatisfaftion to an honeſt mind and a 
g00d conſcience, eſpecially in caſes that concern 
the life and liberty of a man, to follow the pre- 
cedent of graveand reverend men : howbeit for- 
 aſmuch as all good laws are inſtituted, and made 
for the repelling of thoſe evils that moſt com- 
monly happen : For ad ea que frequentius acci- 
dunt jura adaptantur, and principally do reſpect 
the general peace and profit of the people : ana 
therefore we uſe to ſay, that a mitfchict is rather 
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| be an accident inſeparable to the other, ſo as 


juſtice : (for that would bring forth a mon- 


common reaſon ; and yet we mean not there- 


man's diſcretion, which commonly rather deſer- 


the defendant were to be let to bail, or main- 
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to be ſuffered then an inconvenience : That 1s 
to ſay, that a private perſon ſhould be puniſhed 
or dammfied by the rigour of the law, than a 
general rule of the law ſhould be broken, to 
the general trouble and prejudice of many. It. 
1s therefore very neceſſary, that the law and dif- 
cretion ſhould be concomitant, and the one to. 


neither law without diſcretion, leſt it ſhould 
incline to rigour, nor diſcretion without law, 
leſt confuſion ſhould follow, ſhould be put in 
ure : my meaning hereby, 1s not to allow of 
every man's diſcretion that ſitteth on the ſeat of 


{trous confuſion) But I mean that diſcretion, 
that arifeth upon the right diſcerning, and due 
conſideration of the true and neceſſary circum- 
ſtances of the matter : and as we commonly 
uſe to ſay, that Common law is nothing elſe but 


by that common reaſon wherewith a man 
is naturally endued, but that perfection of 
reaſon which 1s gotten by long and continual 
ſtudy: ſo 1n aſſociating diſcretion fo near to law, 
it 1s not meant to prefer it to that ſociety each 
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veth the name of affeftion and ſelf-will, than 
of diſcretion indeed : but that diſcretion only 
we allow of in this place, that either grave and 
reverend men have uſed in ſuch caſes before, 
or riſes out of the circumſtances of the matter (as 
15 aforeſaid): As for example, being not alſo im- 
pertinent to the matter of our treatiſe, if it were 
a queſtion, whether in an appeal of mayhem, 


prize, or no. It 1s neceflary to be examined, 
na whether 


Treatiſe of Bail, &c. 
whether the mannerof the mayhem were horrible 
or heinous: for the defendant may be denied bail 
and mainprize : whether the ſame were done 
upon aſudden affray, or of the plaintiff's aſſault, 


or againſt the intent of the defendant, &c. for 
_ the defendant may be let to bail : and this I take 


fo be a lawful diſcretion, for to that end is the 


book, andthereaſon of the book in 6 H. 7. fol. 2. 
| wherein an appealof mayhem, the juſtices of the 
king's bench denied the defendant to be bailed ; 

forthatupon the examination of the matter itap- 
peared to be moſt cruel and horrible, and there- 
tore 1n reſpect of the abominable heinouſneſs of 
the ſame, the juſtices would not ſuffer the de- 
fendant to be bailed : and with this agreeth 
the opinion of Bra#on, Lib. 3. Traft. 2. c. 8. 
fol. 122, But thoſe only who are accuſed 


of the death of a man, and for breach of the 


peace, and giving dangerous wounds, ſhall be taten, 
and put into priſon, and there kept, until let out 
on bail by the lord the king, or diſcharged by a 
judge; whereby I note that he ſaith, dangerous 
wounds, infinuating a difterence between dan- 
gerous and not dangerous wounds; in that he faith, 
until he be let out on bail by the lord the king, w 
is to be underſtood, until by that court the of- 
| fence be determined and judged, they be let to 
bail; and this particular may ſuffice to the re- 
ſolution of the general. 
To conclude, the author of all wiſdom and 
true knowledge, thought it requiſite, that thoſe 
that were judges of the earth, ſhould be both 
wiſe and learned, whom I beſeech (od to bleſs 
with his true knowledge and wildom, 
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Service de Chivaler. 


O hold by knights ſervice, is to hold 
by homage, fealty and eſcuage, and 
it draweth to it ward, marriage, and 
relief; and know thou that knight's 
ſervice is ſervice of lands or tenements to bear 
arms in war in the defence of the realm, and it 
oweth ward -and marriage by reaſon that none 
1s able nor of power, nor may have knowledge 
to bear arms, before that he be of the ageof 21 
years. And for ſo much that the lord ſhall 
not leaſe that, that of right he ought to have, 
and that the power of the realm nothing be 
made weak. The law will becauſe of his ten- 
der age, that the lord him ſhall have in his 
ward till the full age of him, that is to ſay 21 
year Sz | 


Grand Serjeanty. 

T O hold by grand ſerjeanty is as if a 
man hold certain lands or tenements of 

the king to go with him in his hoſt, or to bear 

his banner with him in his wars, or to lead his 

hoſt, or ſuch like, and thereto belongeth ward, 

marriage and relief, as it appeareth in the trea- 


| tiſe of wards and reliefs in the ſtatute made 28 
#4. 1. | TY 
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Petit Serjeanty. 


O hold by petit ſerjeanty 1s as if a man 
hold of the king land or tenements, yield- 
ing to him a knife, a buckler, an arrow, a bow 
without ſtring, or other like ſervice at the will 
of the firſt feoffor, and thereto belongeth not 


ward, marriage, or relief, And mark well 


that a man may not hold by grand, nor pe- 
tit ſerjeanty, but of the king, 


Eſcuage. 


T O hold by eſcuage is by knights ſervice, 
and there belongeth ward, marriage, and 


' relief. And mark well, that a man may not 


hold by eſcuage, but that he hold by homage, 
for that eſcuage of common right draweth to 
him homage, as it was judged ermino H. 21 
E. 3. cap. 42. fol. 52. Avowrye, 115. And 
note well, that eſcuage is a certain ſum of mo- 
ney, and it ought to be levied by the lord of 
his tenant after the quantity of his tenure, 
when eſcuage runneth thro' all England. And it 
1s ordained by all the counſel of England how 
much every tenant ſhall give to his lord, and 
that is properly to maintain the wars be- 
tween England and them of Scotland, or of 
Wales, and not between other lands, for that, 
that thoſe foreſaid lands ſhould be of right be- 
longing to the realm of England. 


| | Homage anceſirel. 
T O hold by homage anceſtrel is where I or 


my anceſtors have holden of you or of your 


anceſtors from time out of mind whereof no 


mind 
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mind runneth, by homage, fealty, and certain 
rent. And it 1s not to hold by knight's ſervice, 
and thereto belongeth not ward, marriage, nor 
relief. And note well that homage may be 
ſaid in two manners, that is to ſay, homage 
anceſtrel, and homage de fait. Homage an- 
ceſtre] 1s where you or your anceſtors have hol- 
den of me and mine anceſtors during the time 
of man's remembrance, by homage, fealty, and 
rent. Homage de fait 1s where I enteoff your- 
ſelf to hold of me by homage and rent, and in 
ſo much that this homage beginneth by my 
deed, it 1s called homage de fait. 

And note well that homage anceſtre] draweth 
near to him voucher, that 1s to ſay, warranty 
of anceſtors, but not homage de fait, 


Curteſy of England. 
T O hold by the curteſy of England is 


where a man taketh a wife, inheritrix, 


and they have iſſue a ſon or daughter, and the 


wife dieth, whether the iſſue be dead or alive, 
the tarſband ſhall hold this land, for term of 


his life by the curteſy of England, and by the 


' law. And in this caſe the fee and the right re- 
maineth in the perſon of him of whom he hol- 
deth : and for that, this tenant may not alien 
in fee, nor for term of another's life, and if he 


do, it is lawful to him 1n the reverſion to enter. 


Fee-ſimple. 
\ © hold in fee-fimple is to hold to any 


| man or woman, to him and to his heirs 


and his aſſigns for ever. 
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Frank tenure. 


O hold in freehold is to hold for term of 

his own life, or for term of another 
man's life. And in this caſe the fee and the 
right remaineth in the perſon of him, of whom 
he holdeth. And for that this tenant may not 
alien in fee nor for term of life: And if he do, -- 
it is well lawful to him in whom the fee and the 
right abideth to enter. 


Dower. 


| T O hold in dower is where a man inherit 


taketh a wife and dieth, the heir ſhall en- 
ter, and endow the wife of the third part of 
all that that was her huſband's 1n his life, infee- 
ſimple or fee-tail, and ſhe ſhall hold theſe lands 
for term of her life as her freehold. 


Te erme dans. 
T O hold for term of years is not but chat- 


tel in effect, for no action is maintainable 
againſt the termor, for the recovering of the 


' freehold, for no freehold 1s in him. A leaſe 


for term of years 1s a chattel real, and the other 
chattel perſonal, and all goods which are re- 


movable are chattels perſonals. 


Mortgage. 


T O hold in mortgage is to hold for a cer- 
tain term upon condition, that if the leſ- 
ſor pay fo much money at ſuch a day, that he 


 mayenter, and it not, that the other.ſhall have 


a fee-ſimple or fee-tail, or freehold. And in 


| every caſe where lands or tenements be given 


19 
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to a man for a certain term upon condition on 
the part of the leflor to make the lefſee to 


| have longer time or term, if the other do 


not as the condition 1s, the lands and tenements 
until the day that the condition ſhould be 


done, be holden in mortgage, as in a dead 


gage. 
And note well, that if land be let to a man 


in mortgage in fee-ſimple or in fee-tail, upon 


condition, that if the firſt leſſor, as is before 
ſaid, pay ſo much money at ſuch a day that he 
may enter, and 1f not, that the leſſee have the 
ſame eſtate 1n the lands, that the leſfor did him 
grant at the beginning. And if before the day 
aligned, the leſſee be difleiſed, he ſhall have 


afſiſe of novel diſſeiſin. And in caſe that if. 


the leſſee take a wife and die ſeiſed before the 
day aſſigned, the woman ſhall be endowed. 

| And note well, that if the leſſor after the 
death of the leſſee pay not the money at the 
day aſſigned, then the woman ſhall hold her 
dower, and the iſſue his heritage. And. in 
caſe the leſſor at the day aſſigned pay the mo- 
ney to the heir of the leſſee, then he may.pur 
out the woman and the heir alſo of all the land 
\ firſt let. And if a man give lands to another 
in tail, yielding to him a certain rent by the 
year, and one enter for default of payment, 


the donee taketh a wife and dieth {eiſed, the 
woman ſhall be endowed. And in caſe that 


after the rent be behind, the donor may enter 
and put out the woman and the heir alſo. And 
note well, that if lands be let to a man in mort- 
gage in fee vpon condition, the leflee doth 
alien, the leflor ſhall be charged to pay the 
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money to the alience, and not to the feoffee, 
as it is ſaid, 


| Burgage. 

T O hold in Burgage, is to-hold as if the 
burgeſs hold of the king, or of another 

Jord lands or tenements, yielding to him a 

certain rent by the year, orelſe there where an- 

other man then burgeſs holdeth of any lord 

lands or tenements in burgage, yielding to 

him a certain rent by the year. 


Socage. 


| © hold in Socage is to hold of any lord 


4 lands or tenements, yielding to him a cer- 
tain rent by the year for all manner of ſervices, 


And note well, that to hold by ſocage is not 


to hold by knight's ſervice, nor thereto belong- 
eth ward, marriage, nor relief, but they ſhall 
double once their rent after the death of their 


anceſtors according to that which they be wont 


to pay to their lord. And they ſhall not be 
over meaſure grieved, as it appeareth in the 
treatiſe of wards and reliefs. And note well, 
that ſocage may be {aid in three manners, that 
1s to ſay, ſocage in free tenure, ſocage in anci- 
ent tenure, and ſocage in baſe tenure, Socage in 
free tenure1s to hold freely by certain rent for all 
manner of ſervices, as 1s before ſaid, and that the 
next kins body ſhall have the ward to whom the 
heritage may not deſcend, till the age of 14 
years, that 1s to ſay, if the heritage come b 

the part of the father, they of the part of the 


mother ſhall have the ward, and contrary wiſe. 


And 


bake, hn. A 
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And note well that if the guardian in ſocage 
do make waſte, he ſhall not be impeached of 
waſt, but he ſhall yield accompt to the heir 
when he ſhall come to his full age of xxi years. 
And look the ftatute of Marlebridge, c. 17. 
for this amatter. 

Socage in ancient tenure 1s that where the 
people 1n ancient demeſne held, which uſe no 
other writ to have than the writ of right cloſe, 
which ſhall be determined according to the cu- 
ſtom of the manor, and the monſtraverunt 
to diſcharge them when their lord diſtraineth 
them to do other ſervice that they ought 
not to do. And this writ of monſtraverunt 
ought to he brought againſt the lord, and thoſe 
tenants hold all by one certain ſervice, and 
theſe be free tenants of ancient demeſne. 

Socage in baſe tenure, 1s where a man hold- 
eth in ancient demeſne, that may not have the 
manſtraverunt, and for that it 1s called the baſe 
tenure. 


© > $08 JETM. 
O hold in fee ferm is to hold in fee- 


ſimple, yielding to the lord the value, ' 


or at leaſt the fourth part by the year, and he 
ought to do no other thing, but as it is con- 
tained 1n the feoffment, and he that holdeth in 
fee ferm ought to do fealty and not relief. 


Frank fee. 


4 O hold in frank fee, is to hold in fee- 
L ſimple lands pleadable at the Common 
law. 2 
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1 4” 


== 
2, <o w_cn 
Lo . -- 2 7 IJ _— 2 


312 


Old Tentires. 


Baſe fee. 
O hold in fee baſe, -is to hold at the 
will of the lord. = 


Villenage. 


F* O hold in pure villenage, is to do all 
that, which the lord will him command. 
The definition of villenage 1s villain of blood, 


and of tenure. And it is he of whom the lord 


taketh redemption to marry his daughter, and 


'to make him free, and it 1s he whom the lord 


may put out of his lands or tenements at his 
will, and alſo of all his goods and chattel. And 
note well, that a ſokeman is no pure villain, 
and a villain oweth neither ward, marriage, or 
relief, nor to do any otherſervices real. And note 


_ well, that the tenure in villenage ſhall make 


no Tree man villain, if it be not continued ſince 


time out of mind; nor villain Iand ſhall make 


no free man villain, nor free land ſhall make 


no villain free, except that the tenant have 


continued free ſince the time of no mind, but 
a villain ſhall make free land villain by ſeiſin 


or claim of the lord. And note well, that if 


a villain purchaſe certain land,- and take a wife 
and alien, and dieth before the claim or ſeiſin 
of the lord, the wife ſhall be endowed. And 
note well, that in caſe that the lord bring a 
Precipe quod reddat againſt the alien which 
voucheth to warrant the 1fſue of the villain 
which 1s villain to the lord, he ſhall have the 
voucher, and by proteſtation the lord may ſay 
that (notwithſtanding that he plead with his 


villain) yet his villain ſhall not be infranchiſed, 


And 
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And note well, that a baſtard ſhall never be 
judged villain, but by knowledge .in court of 
record. And note well, that if debt be due by 
a lord to a free man, and he maketh two men 


his executors the which be villains to the ſaid 


lord and dieth, the villains ſhall have an ation 
of debt againſt their lord, notwithſtanding that 
he plead with them. And if he make prote- 
ſtation, they ſhall not be for ſo much infran- 
chiſed, for that they be to recover the 
_ debt aforeſaid to the uſe of another perſon, that 

1s to ſay, to the uſe of their teſtator, and not 
to their own uſe. And if the tenant in dower 


have a villain which purchaſeth certain land in 
| fee, and after the tenant in dower entereth, ſhe 


ſhall have the land to her and to her heirs for 


evermore ; and the ſame law 1s of tenant for 


term of years of a villain. 

And note well, that the lord may rob his 
villain, beatand chaſtiſe athis will, ſave only that 
he may not maim him, for then he ſhall have 
appeal of maim againſt him. 

And note well, that a villain may have 3 
actions againſt his lord, that is to ſay, appeal 
of death of his anceſtor, appeal of rape done 


' to his wife, and appeal of maim. And note 


well, if two parceners bring a writ of niefe, 
and one of them be nonſuit, the nonſuit of 
him ſhall be judged the nonſuit of them both, 
ſo that if the nonſuit be after appearance, they 
ſhall be put out from that action for ever, for 
the law 1s ſuch in favour of liberty. And 
note well, if two have a villain in common, 
and one of them make to him a manumiſſion, 
- he ſhall not be made free againſt both. And 
nate well, that in a writ de nativo habendo, it 


behoveth 
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behoveth that the lord ſhew how he cometh 


privy of the blood of the villain of whom he 
is lord, Tc.” And 1t he nor none of his an- 
celtors were not fſeifed of none of his blood, 
he Thall not win by his action, if the villain 
have not knowledged in court of record him- 
ſelf to be his villain. And note well, that in 
a writ of niefe may not be put more niefes than 
two; and this was firſt brought in, in the hatred 


_ of bondage. But in a writ de hibertate probanda 


may be put as many niefes as the plaintiff 
will. | 

And note well, that if the villain of a lord - 
be in ancient demeſne of the king, or other 


_ town privileged, within a year and a day, the 


lord may ſeiſe him; and if he dwell in the 
ſame town or other place franchiſed by a year 
and a day without ſeifin of the lord, he hath 
no power to ſeiſe hitn after, if he go not in 
eſtray out of the foreſaid franchiſe. 


Tatl. | 
TFT? O hold in tail is where a man holdeth 
certain lands or tenements to him and to 


his heirs of his body begotten. And note 
well, that if the land be given to a man and to 


his heirs males, and he has iſſue male, he hath 


fee-ſimple, and that was adjudged in the par- 
lament of our lord the king. But where lands 
or tenements be given to a man and to his heirs 
males of his body begotten, then he hath fee- 
tail, and the iſſue female ſhall not be inhe- 


rtable, as 1t appeareth the xiuth year of Ed. 3. 
in Aſſiſe, 


T Tail 
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Tail after poſſibility, 
T* O hold in the tail after poſſibility of iſſue 


_ extinEt, 1s where land 1s given to a man 
and to his wife, and to the heirs of their two 
bodies ingendred, and one of them overliveth 
the other without iſſue between them begotten, 
he ſhall hold the land for term of his own life, 
as tenant in the tail after poſſibility of 1ſſue ex- 
tint. And notwithſtanding that he do waſt, 
he ſhall never be impeached of that waſt. And 
note that if he alien, he in the reverſion ſhall 
not have a writ of entry in confimil: caſu. But 
he may enter, and his entry is lawfulz per Ro- 
bert Thorpe, Chief juſtice. 


Free marriage. 


O hold in frank-marriage, 1s to hold in 

the ſecond tail limited in the ſtatute of 
Weſtminſter 2. cap. 1. And the feoffor ſhall 
acquit the feoffee of all manner of ſervices 
until the 4thdegree be paſt, and the feoffor ſhall 
do all the ſervice and ſuits during the ſaid 
term. And after the heirs of the feoffee ſhall 
do it, for that the privity of blaod 1s paſt, 


And if he be diſtrained for ſervice, he ſhall 


have a writ of meſne againſt him, ſuppoſing 


that he held the lands of him, bur he ſhall 


not have the fore-judgment if it be not in ad- 

vantage of his iſſues. | 
| And note well, that after the fourth degree 
be paſt, he ſhall be attendant of as much fer- 
vice to the donor, as the donor 1s attendant to 
the lord paramount. And if he do felony for 
which he is attaint, the king ſhall hays w% 
ands 
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lands for term of his life natural. And after 
his death, his iſſue ſhall inherit, as by force of 
the tail. And in this caſe, none ſhall have his 
lands by way of eſcheat ; no more than in any 
other tail. And in caſe that the tenant die 
without heir of his body begotten, the land 
ſhall revert to the donor as it ſhould in the 
common tail. And if a man let his land to an- 
other in frank marriage, yielding to him a cer- 
tain rent by year, he ſhall hold this land in the 


common tail, and not in frank marriage for 


by the rent reſerved, theſe words (77 [iberum 


maritagium) be all utterly void, fo that the te- - 
aure ſhall be intended after the tenure in the. 


common tail. _ 

And note well, that the oft i in frank mar- 
riage hath a condition annexed to it, notwith- 
Randin that 1t be not openly declared in the 
deed of the gift, as 1t appeareth by the ſtatute 
of Weſtminſt. 2. cap. 1. de donis conditionalibus. 

And note well, that a man ſhall not give 
lands nor tenements in frank marriage, but 


where the woman 15 privy of blood to the do- 


nor, forelſe the man nor the woman ſhall have 


no other eſtate by the rrollment but for term 
of lite. 


Free als. 
O hold in frank almoigne, is to hold 


lands or tenements to ſerve God and 
boly church, to endow without doing any other 


manner of ſervice. And note well, that in 
-this caſe the donor 1s meſne, and ought tO aC- 


quit him freely againſt the chief lord, and alfo 
they that hold in frank almoigne ſhall do no 


 fealty, but they that hold in trank marriage, 


ſhall do tealty, | Elegit. 


' 
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Elegit, 
T O hold by elegit is where a man hath re- 
covered debt or damage by a writ againſt 
another, or by confeſſion, or in other manner, 
he ſhall have within the year againſt him a writ 
judicial called Elegit, to have execution of the 


half of all his lands and chattels, (except oxen 


and beaſts of the plow) till the debt or da- 
mages be utterly levied or paid to him, and 
during the term he is tenant by elegift, And 
note well, if he be put out within the term he 
ſhall have aſliſe of novel difſeiſin, and after a 
rediſſeiſin 1f need be, and this 1s given by the 
{ſtatute of Weſtminſter 2. cap. 18. and allo by 


_ the equity of the ſame ſtatute, he that hath 


his eſtate, if he be put out, ſhall have aſfſiſe, 
and a rediſſeiſin if need be; and alſo if he make 
his executors and die, and his executors enter 
and after be put out, they ſhall have by the 
equity of the ſame ſtatute ſuch action as he 
himſelf before-ſaid ; but if he be put out, and 


after make his executors and die, his execu- 


tors may enter, and if they be ſtopped of their 
entry, they ſha)l have a writ of treſpaſs upon 
their matter and cale. 

And note well, if he do waſt in all the land, 
or parcel, the other ſhall have againſt him im- 
mediately a writ judicial out of the firſt record 
called a venire facias ad computandum, by which 
it ſhall be inquired if he have levied all the 


money, or parcel; and if he have not levied 


the money, then it ſhall be inquired to iow 
much the waſt amounteth, and if the waſt 
amount but to parcel, then as much of the 
money, as the waſt amounteth ſhall be ab- 


ridged 
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ridged of the foreſaid money which was to be 
levied. But; if he have !done more waſt than 
the foreſaid ſum of money which was to be le- 
vied amounteth, the other ſhall be diſcharged 


by-and-by of all the ſaid money, and ſhall re- 


cover the land, and for the ſuperfluity of the 
waſt made above that which amounteth to the 


ſaid ſum, he ſhall recover his damages ſingle ; 
and the ſame law 1s of his executors, and alſo 


of him that hath his eſtate. And note, that 
if he alien in fee, for term of life, or in tail, all 
or parcel of the land which he holdeth by ele- 


git, if the alienation be made within the term, 


or after, he which hath right ſhall have againſt 
him one aſfliſe of novel diſfeiſin. And they 
both muſt be pur in the aſſiſe, the alienor and 
the alitenee, and notwithſtanding that the alie- 
nor die preſently, yet he which hath right 


ſhall have an aſſiſe againſt the alience alone, as 


if the alienor had been a plain tenant for term 
of years, and that 1s by the equity of the ſta- 
tute of Y. 2. cap. 25. for that that he hath 
not but a chattel in effe&t ; and the ſame law 
is of his executors and of him which has his 
eſtate, as 1s aforeſaid. 

And note well, that in an elegit, if the 
ſheriff return that he had nothing the day 
of the recognizance made, but that he pur- 


chaſed lands after the time, then the party 
_ plaintiff ſhall have a new writ to have execu- 


tion thereof; the ſame law 1s of a ſtatute mer- 
chant. And note well, that after a fieri factas 


a man may have the elegit, but not con- 


trary wiſe, inaſmuch as the glegit is of as 
higher nature then the feeri facias. And note 
well, that if a man recover by a writ of 

: _ debt 
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debt and ſueth a fieri facias, and the ſheriff 
return that the party hath nothing-whereof he 
may make gree with the party, then the plain- 
tiff ſhall have a capias ficut alias, and a plu- 
ries; and if the ſheriff return at the capras 


mitto vobis corpus, and he have nothing where- 


of he may make gree to the party, he ſhall be 


ſent to the priſon of the Fleet, and there ſhall 
abide till he have made agreement with the 
party ; and if the ſheriff return non eft inventus, 


then there ſhall go forth an exigent againſt 


him. And note well, that in a writ of debt 


brought againſt a perſon. of holy church, - 
which hath nothing of lay fee, and the ſheriff 


returneth, that he has nought by which he 


may be ſummoned, then ſhall the plaintiff ſue 


a writ to the biſhop that he make his clerk 
to come, and the biſhop ſhall make him 
to come by ſequeſtration of the church. And 
note well, that if a man bring a writ of debt 
and recover, and make his executors and dieth, 
they ſhall have execution, notwithſtanding 
that 1t be within the year by a fieri factias.. 


Statute merchant. 


O hold by Statute merchant, is where a 


man knowledgeth to pay certain money 
to another at a certain day before the mayor, 
baihff, or other warden of any town, that 
. hath power to make execution of the ſame 
ſtatute, and if the obligce pay not the debt ar 
the day, and nothing of his goods, lands, or 


tenements may be found within the ward of 


the mayor or warden beforeſaid, but in other 
places without, then the recogniſee ſhall ſue 


the 
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the recognfance and obligation with a certifi- 
cation to the chancery under the king's ſeal, 
and he ſhall have out of the chancery a captas 
to the ſheriff of the county where he is to take 


him and to put him in priſon, if he be not a 


clerk, till he have made agreement of the 
debt. And one quarter of the year after that, 
he ſhall be taken, he ſhall have his land 
delivered to himſelf to make agreement to the 
party of the debt, and he may fell it while he 
15 in priſon, and his ſale ſhall be good and law- 


ful. And it he do not agree within a o_ 


of a year,, or if 1t be returned that he be not 
found, then the recogniſee may have a writ of 
the chancery which 15s called Extend: facias, di- 
rected to all ſherifts, where he hath lands, to 
extend his lands and goods, and to deliver the 
goods to him, and to leiſe him in his lands, to 
hold them to him and to his heirs and his al- 
ſigns, till that the debt be levied or paid, and 
for that time he 1s tenant by ſtatute merchant. 
And note well, that in a ſtatute merchant the 
recogniſee ſhall have execution of all the lands 
which the recognifor had the day of the re- 
cogniſance made, and any time atter by force 
of the lame ſtatute, 
And note well, that when any waſte or de- 


 Atruction is made by the recogniſee, his execu- 


tors, or by him that hath eſtate, the recognifor 
or his executors ſhall have the ſame law as 1s 
betore ſaid of the tenant by elegrt. ES 

And note well, if the tenant by ſtatute mer- 
chant hold over his term, he that hath right 
may ſue againſt him a venire facias ad compu- 
tandum, or elle enter by-and-by as upon tenant 


Rent 


LA. hues 


[f 
1 


1 
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Rent Service. * 


'S * HE R E be three manners of | rents, thas 


is to ſay, Rent ſervice, Rent charge, and 
Rent ſeck. Rent ſervice is, where a man 
holdeth of another by fealty, and to do ſuit 
to his court, and yielding to him a certain 
rent by the year for all manner of ſervices. 
And note well, that if the lord be ſeiſed of 
the ſervice and rent beforeſaid, and they be 
behind, and he diſtrain, and the tenant ref{- 
cucth the diſtreſs, he may have aſſiſe, or a writ 


of reſcous; but it is more neceſſary for him to 


have aſſiſe, than a writ of reſcous, for that by 
aſſiſe he ſhall recover his rent and his damages, 
but by a writ of reſcous he ſhall not recover 
but the thing and the damages. 

And note "well, that if the lord be hot ſeiſed 
of the rent and ſervice, and they be behind, 
and he diſtrain for them, and the tenant cake 
again the diſtreſs, he ſhall not have afliſe, but 
a writ of reſcous, and ſhall not need to ſhew 
his right, 

And note well, that if the lord diſtraih his 
tenant in Socage for knight's ſervice, which is 
not denied him, and avow for the ſame ſervice 
in court of record, he ſhall be charged by the 
ſame ſervice; by Finch, term. Hillarii, anno 4.6. 

And note well, that if the Jord may nor find 


_ adiſtreſs by two years, he ſhall have againſt 


tenant a writ of ceſſavit per biennium, as 1t ap- 
peareth by the ſtatute of Weſftm. 5. cap. 21. 
And if the tenant die in the mean tine and his 
iſſue enter, the lord ſhall have againſt the ſhe 
a writ of entry upon Fo Ceſſavit ; or if ths 
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tenant alien, the lord ſhall have againſt the 
alience the foreſaid writ. But if the lord have 
iſſue and die, and the tenant be in arrearages 
of the ſaid rent and ſervice in the time of the 
father of the iſſue, and not in the time of the 
ifſue, he may not diſtrain for the arrearages in 
the time of his father, and he ſhall have no 
other recovery againſt the tenant, or any other, 
for that ſuch advantage is given by the 
law to the tenant. And note well, that rent 
ſervice 1s that to the which belongeth fealty, 
but to rent charge and rent feck belongeth 
not fealty, but it belongeth to rent ſervice of _ 
common right. 


Rent charge. 
F ENT charge is where a man granteth 
certain rent going out of his lands or te- 
nements to another in fee-ſimple, or in fee- 


tail, or for term of life by deed, upon condi- 


tion,that at what time the rent be behind, it 
ſhall be well and lawful to the grantee, his 


heirs or afſigns to diftrain in tne ſame lands 


or tenements. . And note well, that if the rent 
be behind, it is well lawſul to the grantee at 
his elefton to have a writ of annuity, or elſe 
he may diitrain ; and it the diſtreſs be taken 
againft his will from him, and he was never 
{e:1jed before, he hath no recovery, but by writ 
of Reſcous, .for the diſtreſs firlt taken giveth 
not to him feilin, only if he hap the rent be- 
tore, for if he were ſeiſed of that rent before, 
and after the rent be behind, and he diſtrain, 
and reſcous to him be made, he ſhall have af 
life, or a writot reſcous. 


And 


Old Tennures. 

And note well, that in every aſfliſe of refit 
charge and annual rent, or in a writ of Annui- 
ty, it behoverh him that bringeth the writ 
to ſhew forth an eſpecialty; or elſe he ſhall 
not maintain the aſſiſe ; but in a mortdaunce- 
ſtor or formedon in the diſcender, or other 


writs (in the which title 1s given or compriſed) 


brought of rent charge, or annual rent, it 
needeth not to ſhew eſpecialty. 

And note well, that if 4 man grant a rent 
charge to another, and the grantee purchaſe 


' the half of the land whereof the rent 1s going 


out, all the rent 1s extin&t, and if the grantee 
releaſe to the grantor parcel of the rent, yet 
_ all the rent 1s not extin&t. | 2D 

But in rent ſervice the law is otherwiſe, for 
notwithſtanding that the lord hath purchaſed 
the half of the land whereof the rent 1s going 
out, yet the rent is not extinEt but for the halt, 


and the cauſe of the diverſity 1s, that rent ſer- 


rent charge. | | 
And note well, that if rent charge be gran- 
ted . to two jointly, and the one releaſe, yet 


vice may be ſevered to one portion, but not 


the other ſhall have the half of the rent. And. 


alſo if one purchaſe the half of the land where- 
of the rent is going out, the other ſhall have 
the half of the rent of his companion : and 
if the difſeiſor charge the land to ſtranger, and 
the diſſciſee bring an aſſiſe and recover, the 
charge 1s defeated. But if he that hath right 
charge the land, and a ſtranger fain a falle ac- 
tion againſt him, and recover by default, the 
charge abideth. And note well, that in Caſe 
that purparty be between the parceners, and 
more land be allo:ted ro one than to the other, 
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and ſhe that hath more of the land, chargeth 


her land to the other, and ſhe happeth the 


rent, ſhe ſhall maintain aſtrſe without eſpeci- 
alty. And if the grantee have in fee-ſimple, 
or in fee-tail, and hath iſſue and dieth, if the 
iſſue bring a formedon, or affiſe of Mortdaun- 
ceſtor, he ſhall never be charged to ſhew an 
eſpecialty, N 


: Rent fſeck. 
ENT ſeck, is where a man holdeth of . 


me by homage, fealty, and other ſer- 
vice, yielding to me a certain rent by the year, 


and I grant this rent to another, reſerving to 


me the ſervice. 

And note well, that in rent feck, if a man 
be ſeiſed of the rent, and the rent be behind, 
he may not diſtrain, but he ſhall have aſfiſe of 
novel diſſeiſin. | 

And note well, that if rent ſeck be granted 
to a man and to his heirs, and the rent be be- 
hind, and the grantor die, the heir may not 
diſtrain, nor ſhall recover the arrearages of the 
time of his father, as it 1s before ſaid of rent 


ſervice. 


And in the ſame manner it is to ſay of rent 
charge, or annual rent. Burt in all theſe rents 
beforeſaid the heir may have for the arrearages 
in his own time, fuch advantage as his father 


had in his life. 


And note well, that in rent feck if a man 


| be not ſeiſed of the rent, and it be behind, he 


ts without recovery, for that it was his own 
folly at the beginning when the rent was gran- 
3d to him, or reſerved, that he took not __ 
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of the rent as a penny or two pence. And - 


note well, that a man may not have a ceſſavit 
per biennium, or another writ of entry ſur ceſſavit 
for no reat ſeck behind by two years, but only 
for rent ſervice, as it appeareth in the ſtatute. 
And note well, that in rent ſeck it behoves 
him that ſucth for the rent ſeck to ſhew a 
deed to the tenant, for elſe the tenant ſhall not 
be charged with the rent but where the rent 
ſeck was rent ſervice before; as in that caſe : 
Lord, meſne, and tenant, and every of ther 
holdeth of other by homage and fealty, and the 
tenant of the meſne 105. of rent, the lord para- 
mount purchaſeth the lands or tenements of the 
tenant, all the ſeignory of the meſne but the 
rent 15 extin&t. And for this cauſe this rent 
1s become rent ſeck, and the rent ſervice 
_ changed, for ke may not diſtrain for this rent; 


and in this caſe he that demandeth the rent 


ſhall never be charged to ſhew a deed. Alſo 


in a wnt of mortdaunceſtor, faiel, or beſail of 


rent ſeck, it needeth not to ſhew a ſpecialty, 
for that theſe writs of poſſeſſion do compre- 

hend a title within themſelves, that is to ſay, 
" that the anceſtor was ſeiſed of the ſame rent, 
and continued his poſieſſion, becauſe of which 
ſeiſin the law ſuppoſeth that it is alſo averrable 
by the country. Yet learn, for ſome ſuppoſe 


that it behoveth of neceflity to ſhew forth a_ 
deed, for that rent ſeck is a thing againſt 


common right, as well as rent charge. Butin 
aſlſiſe af novel difleiſin, and in a writ of Entre 
fur difſeiſin brought of rent ſeck, it behuveth 
of neceſſity to ſhew forth a deed, for that that 


rent ſeck 1s a thing againſt common right, ex-_ 
cept in the caſe beforcſaid, where it was rent 
S 4 ---: ſervice 
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ſervice before, And afliſe of novel dj iſſeiſin, and 
a writ of entre ſur diſſeiſin, contain within them 
no title, but ſuppoſe a diſſeiſin to be done to 
the plaintiff, and of the entendment of the 
law, the diſſeiſin giveth no cauſe of averment 


againſt common right,- but of Ny it be- 
Ay to ſhew forth a deed. | 


S ut ſervice 


SB1T ſervice } is to come to the court from 

3 weeks to 3 weeks by the whole year, and. 

for that a man ſhall be diftrained and not 
amerced, - 

Suit real is to.come to the court of leet, 

and that 1s but twcie in the year, and for that 


2 man ſhall be amerced, and not diſtrained. 


SOME 
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SOME | 
"NOTES and ADDITIONS 
| TO THE 


Lord COKE's COMMENTARY upon 
 LITTLETON, ſhewing how the 
. Laws are altere@ ſince thoſe Au- 
thors wrote, EOENEIL Se 


VOR if he is not tenant to the land, be x, , 1 
he within or without the ſeignory, he 
. 1s exempt from the ſervices claimed by 
reaſon of the land. | EL; OO 
By 32.8. c. 16. It is enatted, That all gp, r,1 
leaſes of any dwelling houſe within this realm, 
or any the king's dominions, made to any 
ſtranger, artificer, or handicrafts men born 
out of the king's obeyſance, not being de- 
nizen, ſhall be void. LE 
Per Vavaſor in 14 H. 7.29. If no evidence Folio 6. b. [3] 
is given, yet the jury ſhall give 'a verdict for 
_ one of the parties. 
' Since my lord Coke wrote, another incapa- xyju g, ,. [4] 
city to Inherit hath been introduced per 11& 
12 JJ. 2. c. 4. fe. 4. by which 1t 1s enacted, 
That from and after the 29th of September 
1700. If any perſon educated in the popiſh re- 
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Wotes and Additions 


ligion, or profeſſing the ſame, ſhall not, within 
ſix months after he or ſhe ſhall attain the age of 


_ erzhreen years, take the oath of allegiance and 


ſupremacy, and allo ſubſcribe the declaration 
ſer down and expreſled in an adft of parliament 
made 13 C. 2. intituled, 4n A for the more ef- 


feftual preſerving the King's perſon and govern- 


ment, by aiſabling papiſts from ſitting in either 
houſe of Parliament, to be by him or her 
made, repeated and ſubſcribed in the courts of 
Chancery or King's Bench, or quarter-ſeſſions 
of the county where ſuch perfon ſhall reſide 
every ſuch perſon ſhall in reſpe&t of him or 
herſelf only, and not to or in reſpe& of any 
of his or her heirs or pofterity, be diſabled 
and made incapable to inherit or take by de- 
ſcent, deviſe or limitation, .in poſſeſſion, re- 


verſion or remainder, any lands, tenements or | 
 hereditaments within the kingdom of England, 


dominion of Wales, or town of Berwick upon 


Tweed, and that during the life of ſuch per- 


ſon, or until he or ſhe do take the faid oaths, 
and make, repeat and fubſcribe the ſaid decla- 
ration in manner 2s aforefaid, the next of his 


or her kindred, which ſhall be a proteſtant, 


ſhall have and enjoy the ſaid lands, tenements 
and hereditaments, without being accountable 


for the profits by him or her received during 


ſuch enjoyment thereof, as aforeſaid : But in 
caſe of any wiltul waſte committed on the ſaid 
Jands, tenements, or hereditaments, by the 
perſon ſo having or enjoying the ſame, or any 


_ Other by his or her licence or authotity, the 


party diſabled, his or her executors and admi- 
niſtrators ſhall and may recover treble damages 


for the ſame, againſt the perſon committing 


ſuch 


To Coke whon Littleton. 4329 
fach waſte, his or her executors or adminiſtra- | 
tors, by action of debt in any of his maje- 
ſty's courts of record at Weſtminſter: And 
that from and after the 10th day of April 
1700. every papiſt, or perſon making profel- 
ſion of the papiſh religion, ſhall be diſabled, 
and 1s hereby made incapable to purchaſe ei- 
ther in his or her own name, or in the name 
of any other perſon or perſons, to his or her 
uſe, or 1n truſt for him or her, any manors, 
lands, profits out of lands, tenements, rents, 
terms or hereditaments, within the kingdom of 
England, dominion of F ales, and town of 
Berwick upon Tweed, and that all and ſingular 
Eſtates, terms, and any other intereſts or pro- 
fits whatſoever out of .lands, from and after 
the ſaid tenth day of April, to be made, ſuf- 
fered or done, to or for the uſe or behoof of 
any ſuch perſon or perſons, or upon any truſt 
_ or confidence, mediately or immediately, to 
or for the benefit or relief of any ſuch per- 
ſon or perſons, ſhall be utterly void and of 
none effect, to,all intents, conſtructions an 
purpoſes whatſoever. - 
For till the ſon is born the remainder cannot p,j;, ,g.,.7;3 

veſt, and there 1s nothing to divide the eſtate 

for life from the inheritance, which for a time 

drowns the eſtate for lite. 
This was originally true of all earldoms, x,j;, ,0.8.f6} 

tc. becauſe they were all held by feudal ſer- 

vice, which women could not do; but their 

- nature being altered, this rule 1s now to be un- 

derſtood only of ſuch earldoms, &'c. as re- 

main in their original phght, and are ftill feu- 

da], as the earldom of Arundel, &c, Salk. 253. 

3 Lev. 401. Ln 
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 Folis 31.4. [7] 


Feiic 32.2 [8] 


Wotes and Additions 


The reaſon why the law gave the wife a 
dower, will aypear if we conſider how the law 
ſtood antiently : for by the old law, if this 
proviſion had not been made, and the party at 
the marriage had made no aſſignment of dower, 
the wife would have been without any provi- 
fion, for the perſonal eſtates even of the richeſt 
were then very inconſiderable ; and before 
truſts were invented, which 1s but lately, the 
huſband could give his wife nothing during his 
own hfe, nor could he provide for her by will, 
becauſe lands could not be deviſed unlefs it was 
in fome particular places by the cuſtom, till 
the ſtature of H. 8. 

In the firſt cafe there never was any lawful 
marriage, without which ſhe can have no title 


_ to dower; for the ſentence in the ſpiritual 


Fas 32.2.(9] 


Filin 39. &. 
[10} 


court does not void the marriage, but only de- 
clares that to be 'void that was ſo. before : but 
in the divorce 2 menſa et thoro, there the mar- 
riage 18 allowed to be good and ſtll ſublifting. 

This i 1s to be underitood under this limita- 
tzon, Viz, if the go off her huſband's lands ; 

for if ſhe ſtay with the adulterer on them, it 1s 
no elopement, and fhe ſhall be endowed. 
F. N. B.- 150, 

The reaſon is, becauſe the guardian in chi. 
val: ry loſing his mihitary ſervices which his te- 
nant was bound to do, by the infancy of the 
heir, the eſtate he gave in conſideration of 
thoſe ſervices, ought to remain to him till he 


| has the ſervices for which he granted it, to de- 


Fo; 41. b. 
(JT) 


fray the expences of hiring, others for thoſe 
purpoles. 
By the 29 Car..2. cop. 2. ſef. 12. it 1s en- 
ated, That any eltaie pur auire vie ſhall be 
Ceviſeable 
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deviſeable by a will in writing, ſigned by the 
party ſo deviſing the ſame, or by ſome other 
perfon in his preſence, and by his expreſs d1- 
rections, atteſted and ſubſcribed in the pre- 
fence of the devifor by three or more wit- 
neſſes. And if no ſuch deviſe thereof be 
made, the fame ſhall be chargeable in the 
hands of the heir, if it ſhall come to him by 
reaſon of a ſpecial occupancy, as aſlets by di-_ 
ſcent, as in caſe of lands in fee-ſimple ; and in 
caſe there-be no ſpecial occupant thereof, it 
ſhall go to the executors or adminiſtrators of "y 
the party that had the eſtate thereof, by virtue' N 
of the grant, and ſhall be afſers in their hands. i 
. By the 12 Car. 2. cap. 24. ſet. 1. All fines Folio 43.b., | 
for alienations, ſeizures and pardons for aliena- [12] 
tions are taken away. And by the ſixth ſeftion [1 
it is declared, That nothing in the faid a&t con- _ 
rained ſhall be conſtrued to take away any fines Wa 
for alienations due by particular cuſtoms of par- h 
ticular manors and places, other than fines for. f 
alienations of lands or tenements, holden im- |; 
mediately of the king in capite. i, 
It ſeems this opinion of our author 1s to be Polis 47. as 
- underſtood under a limitation, viz. unleſs the [13] 
rent be reſeryed during the term ; for ſuch re- 
ſervation was adjudged good on conſideration 
of this opinion in the caſe of Sacheverel] and 
Frogate, which 1s reported in 2 Saunders 361. 
1 Ventris 148. & 161. to declare the intent of 
the parties to be the rent that ſhould be paid 
during the leaſe, and that though the reſerva- 
tion thereof was to the executors, adminiſtra- 
tors and aſſigns, yet the law would diſpoſe of 
it to the heir, which judgment ſeems highly 
zealonable, becauſe the rent comes in heu of 


the 
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Woetes and Aditions 
the land, and iſſues out of it, and that other- 


_ wiſe 4 deſcended to the heir. 


By the 2d of W. & M. Sefſ. 1. cap. 5. it is 


enacted, That where any goods or chattels ſhall 


be diſtrained for any rent reſerved and due 
upon any demile, leafe or contract whatfoever, 
and the tenant or owner of the goods ſo di- 
ftrained ſhall not within five days next after 
ſuch diſtreſs taken, and notice thereof (with 
the cauſe of ſuch taking) left at the chief man- 


fion-houſe, or other moſt notorious place on 


the premiſſes, charged with the rent diftrained 
for, replevy the ſame, with ſufficient ſecurity 
to be given to the ſheriff according to law, 
That then in ſuch cafe, after ſuch diftrefs and 


| Notice, asaforeſaid, and expiration of the ſaid 


ve days, the perſon diſtraining ſhall and may, 


with the ſheriff or under-ſheriff of the county, 
or with the conftable of the hundred, pariſh 
or place where ſuch diſtreſs ſhall be taken 
(who are thereby required to be aiding and af- 
fiſting therein) _ the goods and chattels ſo 
diſtrained to be appraiſed by two fworn ap- 
praiſers, (whom ſach ſheriff, under-ſheriff or 


conſtable, are thereby im powered to fwear) to 


appraiſe the ſame truly, according to the beſt 


of their. underſtandings ; 3 and after ſuch ap- 


praiſement ſhall and ma " herfvlly {ell the goods 


_ and chattels fo Rok for the beſt price 
- that can be gotten for the fame, towards 4 


tisfattion of the rent for which the ſaid. 
and chattels ſhall be diſtrained, and of & 
charges of ſuch diſtreſs, appraiſement and fale, 

leaving the overplus (if any) in the hands of 


the faid ſheriff, under-ſheriff or amrnnad for 
the owner's uſe, 2 


3 And 
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3. And that it ſhall and may be lawful o or 
for any perſon or perſons having rent arrear, 
and due upon any demiſe, leaſe or contract, 


| to ſeize and ſecure any ſheaves or cocks of 
corn, or corn looſe, or in the ſtraw; horſes 


drawing a cart may be diſtrained for rent ; and 
if a man riding on an horſe be damage feaſant, 


the horſe may be led to the pound with the 
man upon him. 1 Sid. 422, 440. Or hay 
lying or being in any barn or granary, or upon 
any hovel, ſtack, or rick, or otherwiſe upon 

any part of the land or ground charged with 
ſuch rent, and to lock up and detain the ſame 
in the place where the ſame ſhall be found, for 
' Or in the nature of a diſtreſs, until the ſame 
ſhall be replevied upon ſuch ſecurity to be 
given, as aforeſaid ; and in default of replevy- 
ing the ſame, as aforeſaid, within the time 


aforeſaid, to ſell the ſame, after ſuch appraiſe- 
ment thereof to be made, ſo as nevertheleſs 


fuch corn, grain, or hay, ſo diſtrained as afore- 


faid, be not removed by the perſon or perſons 
diſtraining, to the damage of the owner there- 


of, out of the place where the ſame ſhall be 
found and ſeiſed, but be kept there (as im- 
pounded) until the ſame ſhall be replevied, or 
fold in default of replevying the ſame within 
the time aforeſaid. - _ 

4. And it is further enacted, That upon any. 
pound-breach, or reſcous of goods or chattels 
diſtrained for rent, the perſon or perſons grie- 
_ ved thereby ſhall, in a ſpecial action upon the 


caſe for the wrong thereby ſuſtained, recover 
his and their treble damages and cofts of ſuit 


againſt the. offender or offenders, in any ſuch 
reſcous or poumd-breach, any or either of 
es them, 
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them, or againſt the owners of the goods di- 
ftrained, in caſe the ſame be afterwards found 
to have come to his uſe or poſſeſſion, 

_ 5. Butincaſeanyſuchdiſtreſs and ſale,as afore- 


faid, ſhall be made; by virtue or colour of that 


act for rent, pretended to be in arrear and due; 


_ where 1n truth no rent 1s in arrear or due to the 
perion or perſons diſtraining ; or to him or 


them in whoſe name or names, or right, ſuch 


diſtreſs ſhall be taken, as aforeſaid; that then 


the owner of ſuch goods or chattels diſtrained, 
and ſold as aforeſaid, his executors or admini- 


_ ftrators ſhall and may, by aCtion of treſpaſs, 


or upon the caſe, to be brought againſt the 
perſon or perſons ſo diſtraining, any or either 


of them, his or their executors or adminiſtra- 
tors, recover double the value of the goods or 


chattels ſo diſtrained and fold, together with _ 


Full coſts of ſuit. Per 8 Anne, c. 16. it 1s fur- 


ther enacted, That no goods or chattels what- 


ſoever, lying or being in or upon any meſ- 


ſuage, lands, or tenements which are or ſhall 
be leaſed for hfe or lives, term of years, at 
will, or otherwiſe, ſhall be hable to be taken 
by virtue of any execution, or any pretence 
whatſoever, unleſs the party, at whoſe ſuit the 
ſaid execution 15 ſued out, ſhall before the re- 


 moval of ſuch goods from off the ſaid pre- 
miſſes, by virtue of ſuch execution or ſuch ex- 


tent, pay 10 the landlord of the ſaid premifles, 


or his baihff,, all ſuch ſum or ſums of money, 


as are or ſhall be due for rent for the faid pre- 
miſſes at the time of the taking ſuch goods or 
chattels, by virtue of ſuch execution : Pro-_ 
vided the faid arrears of rent do not amount to 

OD more 
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more than one year's rent; and in caſe the 
faid arrears ſhall exceed one year's rent, then 
the ſaid party at whoſe ſuit ſuch execution is 
ſued out, paying his ſaid landlord, or his bailiff, 
one year's rent, may proceed to execute his 
judgment as he might have done before the 
making of that aft; and the ſheriff or other 
officer 1s thereby impowered or required to 
levy and pay to the plaintiff, as well the mo- 
_ ney ſo paid for rent, 'as the execution-money. 
And 1n caſe any leflce for life or hves, term 
of years, at will, or otherwiſe, of meſſuages, 
lands, or tenements, upon the demiſe whereof 
any rents are or ſhall be reſerved or made 
payable, ſhall fraudulently or clandeſtinely 
_ convey or carry off or from ſuch demiſed pre- 
miſſes, his goods or chattels, with intent to 
prevent the landlord or leffor from diſtraining 
the ſame for arrears of ſuch rent ſo reſerved 
as aforeſaid, 1t ſhall and may be lawful to and 
for ſuch leflor or landlord, or any perſon or 


perſons by him for that purpoſe lawfully im- 


powered, within the ſpace of five days next 
enſuing ſuch conveying away or carrying off 
ſuch goods or chattels, as aforeſaid, ro take 
and ſeize ſuch goods and chattels where ever 
the ſame ſhall be found, as a diſtreſs for the 
ſaid arrears of ſuch rent, and the ſame to ſell 
or otherwiſe diſpoſe of in ſuch manner, as if 
the ſaid goods and chattels had actually been 


diſtrained by ſ{uch leſfor or landlord, in and 


upon ſuch demiſed premiſſes for ſuch arrears 
_ of rent; any law, cuſtom, or uſage to the 
contrary in any wiſe notwithſtanding. 

But it is provided, That nothing in that 
act contained ſhall extend, or be confirued to 


_ extend. 
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extend to empower ſuch leflor or landlord ta 
take or ſeize any goods or chattels, as a diſtreſs 
for arrears of rent, which ſhall be fold bona 


fide, and for a valuable conſideration, before 


ſuch ſeizure made ; any thing therein contained 
to the contrary notwithſtanding. 

And it is enacted alſo, That it ſhall and may 
be lawful for any perſon or perſons having any 
rent in arrear, or due upon any leaſe or demiſe 
for life or lives, to bring an action or actions 
of debt for ſuch arrears of rent, in the ſame 
manner they might have done in caſe ſuch rent 
were reſerved upon a leaſe for years. . 

And it is further enacted and declared, That 
all diſtreſles thereby impowered to be made as 
aforeſaid, ſhall be liable to ſuch ſales, and in 
ſuch manner, and the momies arifing by ſuch 
fales to be diſtributed in like manner as by the 
firſt mentioned act is in that behalf dire&ed 
and appointed, 

It is thereby further enafted, That it ſhall 
and may be lawful for any perſon or perſons 
having any rent in arrear, or due upon any 
leaſe for life or lives, or for years, or at will, 
ended or determined, to diſtrain for ſuch ar- 
rears, after the determination of the ſaid re- 
ſpective leaſes, in the ſame manner as they 
might have done if ſuch leaſe or leaſes had not 
been ended or determined. 

Provided that ſuch diſtreſs be made within 
the ſpace of ſix calendar months after the de- 
termination of ſuch leaſe, and during the con- 
tinuance of ſuch landlord's title or intereſt, 
and during the poſſeMon of the tenant from 
whom ſuch arrear became due. PEEP 


\ 
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And there is a proviſion in the a&t, That 
nothing contained therein ſhall extend, or be 
conſtrued to extend, to let, hinder, or preju- 
dice her majeſty, her heirs or ſucceſſors, in 
the levying, recovering, or ſeizing any debts, 
fines, penalties or forfeitures, that ſhall be due, 
Payable or anſwerable to her majeſty, her heirs 
or ſucceſſors, but that it ſhall and may be law- 
ful for her majeſty, her heirs and ſucceſſors, to 
levy, recover, and ſeize ſuch debts, fines, pe- 
nalties and forfeitures, in the ſame manner as 
If that a&t had never been made; any thing 
therein contained to the contrary thereof in 


any wiſe ithſtanding. 
Per c9 Gar. .2. ic. 3. "ſees. I, & 2. itis en- Folio 48. a; 
acted, 'That all leaſes, eſtates and intereſts of [15] 


freehold, or terms of years, or any certain 
intereſt of, in or out of any meſſuages, manors, 
lands, tenements or hereditaments made or 
created by livery and feifin only, or by parol, 
and not put in writing, and ſigned by the par- 
ties ſo making or creating the ſame, or their ji 
agents thereunto lawfully authorized in wri- | 
ting, ſhall have the force and effe&t of leaſes _ | 
or eſtates at will only, and ſhall not, either in ll 
law or equity, be deemed or taken to have il 
any other or greater force or effect ; any con- 
ſideration for making any ſuch parol leaſes or 
eſtates, or any former law or uſage to the con- 
trary notwithſtanding. 

2. Except nevertheleſs all leaſes not can 
ing the term of three years from the making 
thereof, whereupon the rent reſerved to the 

landlord during ſuch term, ſhall amount unto 
two third parts. at the leaſt of the full im- 
proved value of the thing demifſed. And 


Z mores 
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moreover that no leaſes, eſtates, or intereſts, 


either of freehold or term of years, or any : 
certain intereſt, not being copyhold or cuſto- 


mary intereſt, of, in, to, or out of any meſ- 


ſuages, manors, lands, tenements or hered1- 
taments, ſhall be aſſigned, granted, or ſur- 
rendered, unleſs it be by deed or note in wri- 
ting, ſigned by the party ſo aſſigning, grant-. 
ing,. or ſurrendering the fame, or their agents 
thereunto lawfully authorized by writing, or 


by at&t or operation of law. 


| Per 4 Annz, c. 16. ſet. 15. after a recital, 
that it hath been doubted, whether ſince the. 
making of the ſaid act of parliament, the de- 
clarations or creations of uſes, truſts or con- 


fidences of any fines or common recoveries ma- 


nifefted by deed made, after the levying or 
ſuffering of ſuch fines or recoveries, are good 
and effe&tual in law: It was therefore decla- 
red, "That all declarations or creations of uſes, 


_ truſts or confidences of any fines or com- 
mon recoveries of any lands, tenements or he- 


reditaments manifeſted and proved, or which 
hereafter ſhall be manifeſted and proved by 
any deed already made, or hereafter to be 


made by the party, who is by law enabled to 


declare ſuch uſes or truſts, after the levying 
or ſuffering or any ſuch fines or recoveries, 
are and ſhall be as good and effeCtual in the 
law, as if the ſaid laſt mentioned act had not 
been made. TIO, 

There are but three actions on the caſe in' 
our books for dilapidations, viz. two in 1 Lute 


_ wyche 116. but it don't appear by that book 


that the plaintiffs recovered in thoſe caſes, as 
R le: wi it 


, 
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it does by the other, which is reported in 2 
Levinz, pag. 268. | WY Se 9I 
The leflor by law may enter at ſeaſonable Folio 54.14 
times, to ſee whether any waſte be committed [17] 
by the tenant, and if the leſſee hinder his en- 
tering for that purpoſe, 1t appears by Cro. Fac. 
478. 8. C. 2 Roll. Rep. 21. that the leſſor 
may bring an ation on the caſe: It hath alſo 
been adjudged that an action on the caſe lies 
apainſt tenant at will, or at ſufferance, for 
waſte, if his leffor be himſelf only leflee for 
years, becauſe then he is anſwerable to the 
firſt leflor. MW, Fo. 224. S. C. Cro. Car. 187, 
Salk. 19. But it ſeems to be ſtill a 24wre, 
whether otherwiſe an Aftion on the caſe may 
be brought for waſte ? It is ſaid in Sa/Ze!d's re- 
ports, in the caſe cited above, that it cannot ; 
but it appears by 3 Levinz, p. 130. that an 
ation on the caſe was brought by one who had 
the remainder in fee, againſt tenant for life ; 
and Pemberton, C. J. and Levinz were of opi- 
nion that the a&tion did he; Wyndbam and 
Charleton differed ; ſo no judgment was given. h 
Tf aneſtate is let at will, reſerving rent pay- Fei: 65.6. - | 
able at a certain day, the lefſee at will cannot [18] | 
determine the leaſe before or after the day of 
payment. 1 67d. 339. Le 
Per 6 An. cap. 18. ſe. 5. it 1s enacted, Feli 57.6. 
That every perſon, who as guardian or truſtee [19] 
for any # "9g and every huſband ſeifed in 
Tight of his wife only, and every other perſon 
having any eſtate dererminable upon any life 
-or hves, who after the determination of ſuch 
particular eſtates or intereſts, without the ex- 
preſs conſent of him, her, or them, who are, 
or ſhall be next, and immediately intitled, 
| £ 2 .__ upon 
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upon and after the determination of ſuch par- 
ticular eſtates or intereſts, ſhall hold over and 
continue in poſſeſſion of any manors, meſſuages, 
lands, tenements, or hereditaments, ſhall be 
adjudged to be treſpaſſors; and that every 
perſon and perſons, his, her, and their execu- 
tors and adminiſtrators, who are or ſhall be in- 
titled to any ſuch manors, meſſuages, lands, 
tenements, or hereditaments, upon or after 
the determination of ſuch particular eſtates or 
intereſts, ſhall and may. recover in damages 
againſt every ſuch perſon and perſons ſo hold- 
ing over as aforeſaid, and againſt his, her, or 
their executors and adminiſtrators; the full va- 
lue of the profits received during ſuch wrong- 
ful poſſeſſion, as aforeſaid. 

But a leaſe for one year is a good leaſe, and. 
no forfeiture, and the leſſee may maintain an 


eje&tment on it. 9 Rep. 75.b. 4 Rep. 26. 4. 


Whether cowphbh could Tag entailed, has 
been formerly doubted, but the law ſeems 
ſettled now according to the reſolution, That 


they may be entailed ; and how ſuch eftates- 


tail may be barred, ſee 2 Saunders 422. Grant- 
bam verl. Coply & al. 


Thus [tenure 1s taken away by 12 Car. 2. 
C. 24. 


This ſervice is by 12 Car. 2. c. 24. abo- 


liſhed. 


2uere of this, for Mr. Madex in his hiſtory 


of the Exchequer, Þ. 431. has given very good 
reaſons to prove, that eſcuage is a ſervice inci- 
dent to tenure by chivalry, and not a diſtinct 
tenure of itſelf. 


Per 4 An. cap. 16. ſef. 1. it 1s enatted, 


"That when any demurrer ſhall be joined and 


entered 
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entered in any aCtion or ſuit, inany court of re- 
cord ; the judges ſhall proceed and give judg- 
ment as the very right of the cauſe and matter 
in law ſhall appear unto them, not regarding 
any unperfection, omiſſion, or defeCt, in any 
writ, return, plaint, declaration, or other 
pleading, proceſs, or proceedings whatſoever, 
except thoſe only which the party demurring 
ſhall ſpecially and PRUCIny ſer down and 
expreſs as cauſes of the ſame, notwithſtanding 
ſuch imperfection, &c. might heretofore be 
taken to be matter of ſubſtance, not aided b 
27 Eliz. for furtherance of juſtice in caſes of 
demurrer and pleadings; ſo as ſufficient matter 
appear in the pleadings, upon which the court 
may give judgment according to the very right 
of the cauſe ; and therefore no exception ſhall 
be taken for an immaterial traverſe, or default 
of entering pledges on any bill or declaration, 
or for default of alledging the bringing into 
court, any bond, bill, indenture, or other 
deed mentioned in the declaration, or other 
pleadings, or for default of alledging the 
bringing into court letters teſtamentary, or let- 
ters of adminiſtration, or for the omiſſion of 
vi et armis et contra pacem, or *either of them ; 
or for want of the averment of hoc parat. eſt 
wverificare, or hoc parat. eſt verificare per recor- 
_ dum, or for nor alledging prout patet per recor- 
- dum ; but the court ſhall give judgment accord- 
ing to the very right of the cauſe, as aforeſaid, 
without regarding any ſuch imperfeCtions, &-. 
or any other matter of like nature, except the 
ſame ſhall be ſpecially and particularly ſet 
down for cauſes of demurrer. 
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This 1s to be intended of the time when 


| Bourdeaux was part of the dominions of the 


crown of England. 2 Rell. Abr. 583. pl. 3. 
Per 12 Car. 2. c. 24. This tenure, with all 


its penny of livery, wardſhip, Ec. 1s 
taken awa ? 


This 1s io be underſtood of ſuch to whom 
the inheritance cannot deſcend. 
Per 12 Car. 2. cap. 24. ſe. 8, 9, & 10. it. 
1s enacted, That where any perſon hath, or 


ſhall have any child or children under the age 


of one and twenty years, and not married at the 
time of his death, That it ſhall and may be 
lawful, to and for the father of ſuch child or 
children, whether born at the time of the de- 
ceaſe of the father, or at that time in ventre 
fa mere, or whether ſuch father be within the 
age of one and twenty years, or of tull age, 


by his deed executed in his life-time, or by his 


laſt will and teſtament in writing, 1n the pre- 
ſence of two or more credible witneſſes, in 
fuch manner from time to time as he ſhall re- 
ſpectively think fit, to diſpoſe of the cuſtody 
or tuition of ſuch child or children, for and 
during ſuch time as he or they ſhall reſpeEtively 
remain under the age of one and twenty years, 
or any lefier time, to any perſon or perſons in 
poſſeſſion or remainder, other than popiſh re- 
cuſants ; and that ſuch dypoſition of the cu- 
ſtody of ſuch child or children, ſhall be good 
and effectual againſt all and every perſon or 
perſons chiming the cuſtody or tuition of ſuch 


_ child or children, as guardian 1n fſfocage, or 


otherwiſe ; and that ſuch perſon or perſons, 
to whom the cuſtody of ſuch . child or children 
ſhall be ſo dilpoſed or deviſed, as aforeſaid, 

1 ſhall 
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ſhall and may maintain an a&tion of raviſh- 
ment of: ward, or treſpaſs, againſt any perſon 

 .. or perſons, which ſhall wrongfully take away 
or detain any ſuch child or children, for the 
recovery of ſuch child or children, and ſhall 
and may recover damages for the ſame in the 
ſaid aCtion, for the uſe and benefit of ſach 
child or children. : 

And that ſuch perſon or perſons, to whom 
the cuſtody of ſuch child or children hath been, 
or ſhall be diſpoſed or deviſed, ſhall and may 
take into his or their cuſtody, to the uſe of 
ſuch child or children, the profits of all lands, 
tenements and hereditaments of ſuch chyd or 
children, and alſo the cuſtody, tuition, and 
management of the goods, chattels, and 
ſonal eſtate of ſuch child or children, cl 
their reſpeCtive age of one and twenty years, 
or any leſſer time, according to ſuch diſpoſi- 
tion aforeſaid, and may bring ſuch a&tion or 
actions 1n relation thereunto, as by law a guar- 
dian in common ſocage might do. 

But it 1s provided, That this a&t ſhall not 
extend to alter or prejudice the cuſtom of the 
city of London, nor of- any other city or 
town corporate, or of the town of Berwick 
upon Tweed, concerning orphans, nor to diſ- 
m_ any apprentice from his apprenticeſhip. 

The law ſeems to be now otherwiſe under- | 
ſtood, viz, That the bailee ſhall not anſwer xj, 8 
for accidents, if he was not in any fault. See [30] 
Mich. 21 E. 4. 55. 4 E.3. fel. 6. pl. 1. 
"29 Af. $6. 28. H.'2:- H.7. peg 11.5. 
Palmer 548. Williams verſ. "Hyde & Ux. S.C. 
WW, Fones 179. Dottor & Student 268. Gre- 
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tius de jure belli et pacis, lib, 2. c. 10. ſet. 3. 
Cc. 1O, 12. ſet. 13. Puffendorf de jure natu- 
re et gentium, lib. 5. cap. 4. ſett. 6 et 7. and 
Les loix civiles dans leur ordre naturel, Lib. 1, 
Tk. &. 422.2. -F72..6. ſes. 3. Tit. 7. jel: 3. 

It 1s enacted per 4 An. cap. 16. ſe. 27. 
That a&ttions of account ſhall, and may be 
brought and maintained againſt the executors 
or adminiſtrators of every guardian, bailiff, 
and receiver : And alſo by one jointenant and 
tenant in common, his executors and admini- 
ſtrators, againſt the other, as bailiff, for receiv- 
ing more than comes to his juſt ſhare or pro- 
portion, and againſt the executor and admint- 
ſtrator of ſuch jontenant or tenant in common. 
And the auditors, appointed by the court 
where ſuch action ſhall be depending, ſhall be, 


and are thereby impowered to adminiſter an. 


oath, and examine the parties touching the 


- matters in queſtion, and for their pains and 


trouble in auditing and taking ſuch account, 
ſhall have ſuch allowance as the court ſhall ad- 
judge to be reaſonable, to be paid by the party 
on whoſe ſide the balance of the account ſhall 
appear to be. | 
Becauſe the ſecular perſons, to whom they 
aliened, could not perform the divine ſervice. 
This 1s altered per 7 & 8 W. 3. c. 37. by 
which it is enafted, That it ſhall and may be 
lawful to and for the king, and for his heirs 
and ſucceſiots, when and as often as, and in 
ſuch caſes as his majeſty, his heirs or ſucceſ- 
fors ſhall think fit to grant to any perſon or 
perſons, bodies politick, or corporate, their 
heirs and ſucceſſors, licence to alien in mort- 


main, 
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main, and alſo to purchaſe, acquire, take and 
hold in mortmain, in perpetuity or otherwiſe, 
any lands, tenements, rents or hereditaments 
whatſoever, of whomſoever the ſame ſhall be 
holden. is 

2. And it is thereby declared, That lands, 
tenements, rents or hereditaments fo aliened, 
or acquired and licenſed, ſhall not be ſubject to 
any forfeiture, for or by reaſon of ſuch aliena- 
tion or acquiſition, NN 

This tenure 1s taken away by 12 Car. 2. 
CE: 

That the word tenant i» capite imports no 
more than immediate tenant z and that it may 
be predicated of tenants by knight's ſervice, 
and tenant in ſocage, and of a common per- 
ſon's tenant, as well as of the king's, ſee 
proved to a demonſtration in Mr, Madox's Hi- 
ftory of the Exchequer, þ. 432. 

Theſe tenures being taken away per 12 Car. 
2. Cc. 24. all lands are now deviſable, bur in 
deviſes the forms preſcribed per 29 Car. 2. c. 3. 
ſei. 5 & 6. mult be obſerved : By that ſtatute 
it 1s enacted, That all deviſes and bequeſts of 
any lands or tenements deviſable either by 
force of the ſtatute of wills, or by that ſtatute, 
or by force of the cuſtom of Kent, or the cuſtom 
of any borough, or any other particular cuſtom, 
ſhall be in writing, and ſigned by the party ſo 
deviſing the ſame, or by ſome other perſon in 
his preſence, and by his expreſs direCtions, and 
ſhall be atteſted and ſubſcribed in the preſence 
of the ſaid devifor by three or more credible 
witneſſes, or elfe they ſhall be utterly void and 
of none elect, 

6. And 
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6. And moreover no deviſe in writing of 
lands, tenements or hereditaments, or an 
clauſe thereof, ſhall be revocable otherwiſe 
than by ſome other will or codicil in writing, 


_ orother writing declaring the ſame, or by burn- 


ing, cancelling, tearing or obliterating the 
ſame by the teſtator himſelf, or in his pxſence, 
and by his direEtions and conſent x - but all de- 


viſes and bequeſts of lands and tenements ſhall 


remain and continue in force.until the ſame be 
burned, cancelled, torn, or obliterated by the 
teſtator or his direCtions in manner aforeſaid, or 
unleſs the ſame be altered by ſome other will or 
codicil in writing, or other writing of the devi- 
ſor ſigned in the preſence of three or four cre- 
dible witneſſes, declaring the ſame; any former 
law or uſage to the contrary notwithſtanding. 

This 1s commonly true, but if the ſecond | 
will cannot he found, and the contents of it are 
unknown, it is no revocation of the former. 
Shower”s caſes 1n parliament 146. 

The law 1s much altered per 21 Fac. 1. c. 16. 
which 1s as follows. All writs of Formedon in 
Diſcenaer, Formedon in Remainder, or Formedon 
in Reverter, of any manors, lands, tenements 


or other hereditaments whatſoever, ſhall ' be 


ſued and taken within twenty years next after 
the title, or cauſe of action, firſt deſcended or 


fallen, and at no time after the ſaid twenty 


years. And no perſon or perſons ſhall make any 
entry into any lands, tenements or hereditaments, 
but within twenty years next after his or their 
right or title which ſhall firſt deſcend or accrue 
to the ſame ; and in default thereof, ſuch per- 
{on ſo not entring, and their heirs, ſhall be ur- 
terly excluded and diſabled from ſuch entry af- 

ter 
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ter to be made; any former law or ſtatute to 

the contrary notwithſtanding IE 
Provided nevertheleſs, That if any perſon 
or perſons, that 1s or ſhall be intitled to ſuch 
writ or writs, or that hath or ſhall have ſuch 
right or title of entry, be or ſhall be at the time 
of the faid right or title firſt deſcended, ac- 


crued, come or fallen, within the age of one 


and twenty years, feme covert, Non compos 


mentis, impriſoned or beyond the ſeas ; that 


then ſuch perſon and perſons, and his and 
their heir and heirs ſhall or may, notwith- 
ſtanding the ſaid twenty years be expired, 
| bring his action, or make his entry as he 


might have done before this at. So as 


ſuch perſon and perſons, or his and their 
heir and heirs, ſhall within ten years next 
after his and their full age, diſcoverture, 
coming of ſound mind, enlargement out of 
prifon, or coming into this realm, or death, 
rake benefit of, and ſue forth the ſame, and 
at no time after the ſaid ten years. - 

3. And it is further enafted, That all ac- 
tions of treſpaſs Quare clauſum fregit, all ac- 
tions of treſpaſs, detinue, 'aftions for tro- 
ver and replevin for taking away of goods 
and cattle ; all aftions of account, and upon 
the caſe, other than ſuch accounts as con- 
cern the merchandize between merchant and 
merchant, their fa&tors or ſervants; all ac- 


tions of debt grounded upon any lending 


. or contra& without ſpecialty ; all actions of 
debt for arrearages of rent, and all actions 
of aſſault, menace, battery, wounding and 
impriſonment, or any of them, which ou 
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be ſued or brought, ſhall be commenced and 
ſued within the time and limitation hereafter 
expreſſed, and not after; (that 1s to ſay) the 
ſaid aftions upon the caſe other than for 
ſlander; and the ſaid actions of account, 


and the faid ations for treſpaſs, debt, de- 
tinue and replevin for goods or cattle, and 


the ſaid actions of treſpaſs Quare clauſum 


fregit, within ſix years next after the cauſe 
of ſuch a&tions of ſuit, and not after; and 
the ſaid attions of treſpaſs, of aſſault, bat- 
tery, wounding, impriſonment, or any of 
them, within four years after the cauſe of 
ſuch a&tions or ſuit, and not after; and the 
ſaid ation upon the caſe for words within 
two years next after the words ſpoken, and 
not after. SEE 

4. But if in any of the ſaid aftions or 


ſuits judgment be given for the plaintiff, 
and the ſame be reverſed by error; or a 
verdict paſs for the plaintiff, and upon 
matter alledged in arreſt of judgment, the 
judgment be given againſt the plaintiff that 
he take nothing by his plaint, writ, or 
bill; or if any the ſaid actions ſhall be 
brought by the original, and the defen- 
dant therein be outlawed, and ſhall after 
reverſe the outlawry, that in all ſuch caſes 
the party plaintiff, his heirs, executors or 
adminiſtrators, as the caſe ſhall require, 
may commence a new action or ſuit from 


' time to time within a year after ſuch judg- 
ment reverſed, or fuch judgment given a- 


gainſt the plaintiff, or outlawry reverſed, and 
not after, | 
5. And 
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5. And be it further enacted, That-in all 
actions of treſpaſs Quare clauſum fregit, here- 
after to be brought, wherein the defendant or 
defendants ſhall diſclaim in his or their plea, 
to make any. title or claim to the land, in 
which the treſpaſs is by the declaration ſup- 
poſed to be done; and the treſpaſs be by neg- 
| ligence or involuntary ; the defendant or de- 

tendants ſhall be admitted to plead a diſclaimer ; 

and that the treſpaſs was by negligence or in- 
voluntary, and a tender or offer of ſufficient 
amends for ſuch treſpaſs before the aCftion 
brought ; whereupon, or upon ſome of them, 
the plaintiff or plaintiffs ſhall be enforced to 
Join iſſue; and if the ſaid iſſue be found for 
the defendant or defendants, or the plaintiff 
or plaintiffs ſhall be nonſuited, the plaintiff or 
- plaintiffs ſhall be clearly barred from the ſaid 

action or actions, and all other ſuit concerning 
the ſame. ch 

6. And it 1s further enacted, That in all 
actions upon the caſe for ſlanderous words, to 
be ſued or proſecuted by any perſon or perſons 
in any the courts of record at Weſtminſter, or 
in any court whatſoever that hath power to 
hold plea of the ſame; if the jury upon the 
trial of the 1ſſue in ſuch aCtion, or the jury that 
ſhall enquire of the damages, do find or aſleſs 
the damages under forty ſhillings, then the 
plaintiff or plaintifis in ſuch action ſhall have 
and recover only fo much coſts, as the da- 
mages ſo given or aſſeſſed amount unto, with- 
out any further increaſe of the fame ; any law, 
ſtatute, cuſtom or ulage to the contrary in any 
wiſe notwithſtanding. 


Th Pro- 
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#7. Provided nevertheleſs, That if any 
fon or perſons, that is or ſhall be intitle # 
any ſuch ation of treſpaſs, detinue, aCtion /ur 
trover, replevin, a&tions of account, aCtions of 
debt, actions of treſpaſs, for aſſault, menace, 
battery, wounding or impriſonment, actions 
upon the caſe for words, be or ſhall be, at the 
time of any ſuch cauſe of aftion given or ac- 
crued, fallen or come, within the age of 21 
years, feme covert, non compos mentis, 1mpri- 


ſoned or beyond the ſea; that then ſuch perſon 


or perſons ſhall be at liberty to bring the ſame 
actions, fo. as they take the ſame within ſuch 
times as before limited after their coming to or 


| being of full age, diſcovert, of ſane mem 


at large and returned from beyond the ſeas, as 
by other perſons Roving no fuch impediment 


ſhould be done. 


Per 4 Anne, c. 16. feet r7 & 18. *tis en- 
acted, That all ſvits and actions in the court 


of admiralty for ſeamens wages, which ſhall 
become due, ſhall be commenced and ſued 
. within ſix years next after the cauſe of ſuch 


ſuits or. aftions ſhall accrue, and not after. 

18. Provided nevertheleſs, That if any per- 
{on or perſons, who 1s or ſhall be entitled to 
any ſuch ſuit or aftion for feamens wages, be 
or ſhall be, at the time of any ſuch cauſe of 
fuir or ation accrued, fallen or come within 


the age of 21 years, feme covert, on compos 


mentis, impriſoned or beyond the ſeas ; that 
then ſuch perſon or perſons ſhall be at liberty 
to bring the ſame aCtions, ſo as they take the 
fame within ſix years next after their coming to 
or being of full age, diſcovert, of ſane memory, 
at large, and returned from beyond the ſeas. 
19. And 
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19. And *tis further ena&ed, That if any 
perſon. or perſons againſt whom there is or ſhall 
be any ſuch cauſe of ſuit or ation for ſeamen's 
wages, or againſt whom there | ſhall be any. 
cauſe of ation, of treſpaſs, detinue, a&tion /ur 
trover or replevin, for taking away any goods 
or cattle, or of actions of account, or upon the 
caſe, or of debt: grounded upon any lending or 
contract without the ſpecialty of debt, for ar- 
rearages of rent, or affault, menace, battery, 
wounding and impriſonment, or any of them,. 
| be or ſhall be at the time of any ſuch cauſe of 
ſuit or aEtion given or accrued, fallen or come, 
beyond the ſeas: That then ſuch perſca or 
perſons who 1s or ſhall be intitled to: any fuck 
fuit or aEtion, ſhall be at liberty to bring the 
faid actions againſt ſuch perſon and perſons after 
their return from beyond the ſeas, within fuch 
times as are. reſpectively limited for the bring- 
ing the ſaid actions before by the ſaid aft, and 
_ by the ſaid other a&t made in the one and 
twentieth year of the reign of king James the 
frit 
How the law ſtood as to Non obftantes for- f 
merly, may be ſeen more at large 1n Vaughan s Fulio 120. & I 
Reports, page 380. but at this day *tis other- [39] 
wile, for per 1 W. & M. /efſ. 2, c. 2. in the 
famous bill of right *ris declared, that the ſuſ- 
pending of laws, or the execution of laws by 
the regal authority is illegal; and that the 
power of diſpenſing with laws by regal autho- 
rity, as 1t had then lately been aſſumed and 
exerciſed, was illegal. 
As to the buſineſs of ſimony there have been : 
two late afts concerning this matter, which are 
too material to be here omitted ; the firſt was 


Ts 


352 


Wotes and Additions 


in the firſt year of //. & M, and makes the 
ſixteenth chapter of the firſt ſeſſions of that 
parhament in our ſtatute book, and runs thus : 
After the death of the perſon ſimoniacally pro- 
moted, the offence or contract of ſimony ſhall 
neither by way of title in pleading, or in evi- 
dence to a jury, or otherwiſe, hereafter be al- 
ledged or pleaded to the prejudice of any 
other patron innocent of ſimony, or of his 
clerk by him preſented. or promoted, upon 


- pretence of lapſe to the crown, metropolitan, 
or otherwiſe; unlefs the perſon ſimoniac or 


ſimoniacally 97 —anevy or his patron was con- 
victed of ſuch offence at the common law, or 


ſome eccleſiaſtical court in the life-time of the 


rſon ſimoniac, ſimoniacally promoted or 


| Preſented ; any law or ſtatute to the contrary 


notwithſtanding. 

3. And that no leaſe or leaſes really and 
bona fide made, or to be made by any ſuch per- 
fon as aforeſaid, ſimoniac or ſimoniacally 
promoted to any deanry, prebendary or par- 


{onage, or other eccleſiaſtical benefice or dig- 


nity, for good and valuable conſideration, to 
any tenant or perſon not being privy unto, or 
having notice of ſuch ſimony, ſhall be im- 
peached or avoided for or by reaſon of ſuch 
ſimony, but ſhall be good and effeCtual in law, 


the ſaid ſimony notwithſtanding, 


And per 12 Anne, fl. 2. c. 12. it is further 
enacted, That if any perſon, from and after 
the twenty-ninth day of September one thouſand 
ſeven hundred and fourteen, ſhall or do for 
any ſum of money, reward, gift, profit or ad- 
vantage, directly or indire&tly, or for or by 
reaſon of any promiſe, agreement, grant, bond, 

covenant 
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eovenant or other aſſurance, ' of or for any ſum 


of money, reward, gift, profit or benefit what- 


ſoever, directly or indirectly, in his own name, 
or in the name of any other perſon or perſons, 


take, procure, or accept the next avoidance of, 
or preſentation to any benefice with cure of 
ſouls, dignity, prebend, or living eccleſiaſtical, 

and ſhall -be preſented or collated thereupon 
that then every ſuch preſentation or. collation, 
and every admiſſion, inſtitution, inveſtiture and 
induction upon the ſame, ſhall be utterly void, 
fruſtrate and of no effe& in law, and fuch 
agreement ſhall be deemed arid-taken'to be a 
ſimoniacal contract ; and that it ſhall and may 


be lawful to and for the queen's majeſty, -her 


heirs and ſucceſſors, to preſent or collate unto, 


or. give or beſtow every ſuch benefice, dig- 
nity, /prebend, or living eccleſiaſtical for that 
one time or turn only; and the perſon fo cor- 
ruptly taking, procuring or accepting any ſuch 
benefice, dignity, prebend or living, ſhall there- 
upon and from thenceforth be adjudged a dif- 
abled perſon in law to have and enjoy the ſame 


benefice, dignity, prebend, or living eccleſi- 


aſtical, and ſhall alſo be ſubject to ſuch puniſh- 
ment; pain or penalty limited, preſcribed or in- 
flifted by the laws eccleſiaſtical, in hike manner, 
as if ſuch corrupt agreement had been made af- 
ter ſuch benefice, dignity, prebend or living ec- 
cleſiaſtical had become vacant; any law or r ſta- 
tute to the contrary in any wiſe notwithſtanding, 

Becauſe the title .to the hundred is not in 
queſtion, but whether the leet be incident to 
the hundred. _ 

For the teſtator had in him at the time of his 
death-a right, tho' nor to the pofſefſion of the 


Aa damages, 
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damages, and had he lived they had been re- 
covered by him, and they come in lieu an 
compenſation of a diminution of his perſonal 
eſtate. 

This was formerly a learning of the greateſt 
nicety and uſe, but it is now of very little im- 


_ port ſince per 4 Anne, c. 16. ſeft, 6 & 7. it is 


enacted, That every Yemre facias for the trial 


_ of any iſſue in any action or ſuit in any of her 


majeſty's courts of records at Weſtminſter, ſhall 
be awarded of the body of the proper county 


where ſuch iſſue 1s triable ; but by the faid ſta- 


tute it is provided, That this clauſe ſhall not 
extend to any writ, declaration, or ſuit of ap- 
peal of felony or murder, or to any inditment 
or preſentment of treaſon, felony, or murder, 
or other matter, or to any proceſs upon any 
of them, or to any writ, bill, aftion or infor- 
mation upon any penal ſtatute. 

For if the replication ſhould be, That he had 
ſomething in the land, it would prove a jeofail, 


| becauſe he might be leſſee at will; and ſuch 


leflees have ſome intereſt, though it is not ſuf- 
ficient to make the leaſe by which the rent muſt 
be claimed. Cro. Fac. 312. 

Per 22 & 23 Car. 2. cap. 1. ſet. 7 & 8. it 
is enacted, That if any perſon or perſons, on 
purpoſe and of malice forethought, and by 
lying in wait, ſhall unlawfully cut out, or dif- 
able the tongue, put out an eye, ſlit the noſe, 
cut off a noſe or lip; or cut off or diſable any 
Iimb or member of any fubject of his majeſty, 
with intention in ſo doing to maim or disfigure 
in any the manners before-mentioned ſuch his 
majeſty's ſubje&ts : That then and in every ſuch 
calc the perſon, or perions ſa offending, their 
CR coun- 
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counſellors, aiders and abettors (knowing of, 
or privy to the offence as aforeſaid) ſhall be 
and are thereby declared to be felons, and ſhall 
ſuffer death as in caſes of felony without be- 
nefit of clergy. 

8. Provided that no attainder of ſuch fe- 
lony ſhall extend to corrupt the blood, or for- 
feit the dower of the wife, or the lands, goods 
or chattels of the offender. 

When our author wrote, theſe pleas might Folio 128. a, 
be pleaded as other pleas, but now it 1s fince [45] 
enacted per 4 Anne, cap. 16. fect. 11. That no 
dilatory plea ſhall be received in any court of 

record, unleſs the party offering ſuch plea, does 

_ by affidavit prove the truth thereof, or ſhew 

ſome probable matter to the court to induice 

them to beheve that the fact of ſuch dlatory | [he 
plea is true. il 

This is to be underſtood under a limitation : 3 Folio 129. @. 
for the child of a natural-born ſubject, who [46] 
went abroad to merchand1ze, though born be- 
yond ſea, 1s born a denizen, and {ſhall be heir 
unto him. Cro. Car. 601. 

There are ſeveral late afts for the naturali- 
4g perſons, (viz.) 9 & 10 VV. 3. cap. 20. 

i WW. 2. c. 6. 7 Anne, c. 5. moſt of which 
wh repealed per 10 Anne, c. 5. but they are 
too long to be here inſerted. 

This ts to be underſtood of thoſe atts in F,/;; 141. 6, 
which Ireland is not named. F-22161 

For by the treſpaſs the property 1s (though Fuji 145.6. 
wrongfully) veſted in the treipaſſor ; but by a [48]. 
diſtreſs the property is not altered, but remains 
In the firſt owner; the goods diftrained being 
only in the nature of a pledge, and the tenant 


on paying the rent 1s to have them again. 
Aa?2 


In 
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Folio 150. Rh 


[50] 


Folio 161. a. 
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Folio 169. &. 
now, becauſe of the ſtatute of 29 Car. 2. 


[52] 


Folio 199. b. 
[54] 


Folio 202. a. 


[55] 


Folio 208. a. 


[50] 


Folio 212: b, 
[57] 
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In 1 Lev. 90. it is ſaid, That this is to be 
underſtood of the county-courts, but not of 
the courts of Wetminſter-Hall. | 
"The reaſon here given by our author 1s to be 
underſtood of ſeveral diſtrefles for one and the 


fame rent ; for if two diſtinct rents are iſſuing 
'out of the land, the tenant will be ſubject 9 
.two ſeveral diftreſics.” 


For in this caſe the damage ceaſes, but 1 in 
the other the rent remains due. | 
Duere, Whether ſuch grant would be od 


cap. 3. and ſee how the law ſtands now as to 


partitions. 8 & 9 W. 3. cap. 31. 


This 1s now altered per 4 Anne, c. 16. See 


ſupra number 37. 


Yet the rent is not due till the laſt minute of 
the natural day; for if the leſſor dies after 


ſunſet and before midnight, the rent ſhall go 


to the heir, and not to the executors. 1 Saund. 
287. Salk. 578. 
And if at the time of the fcoffment a purer 


or more weighty money were current, and be- 
. fore the day of payment, coin of a baſer allay 


15 eſtabliſhed by proclamation, a tender of the 
ſum 1n that coin 1s good. Dav. Rep. 18. 

It hath been formerly doubted, Whether the 
defendant in ſuch a caſe ought not to plead 


ſpecially ? See x Cro. 142. S. C. 1 Ander. 198. 


S. C. Mo. 267. S.C. Ow. 45. Savil 90. 


' 1 Leon. 311. but now this point is ſettled ; for 
per 4 Anuz, cap. 16. ſeft. 12. if the obligor, 


his heirs, executors and adminiſtrators have, 


before the action brought, paid to the obligee, 


- his executors or adminiſtrators, the principal 


and intereſt due by the Condition of the bond, 
I ] tho? 
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tho ſuch payment was not ſtritly made, ac- 
cording to the condition, yet it may be pleaded 
in bar of ſuch action, and ſhall be as effectua] 
a bar thereof as if the money had been paid at 
the day and place, according to condition, and 
had been ſo pleaded. | | 

Becauſe the acceptance of rent cannot make py, 215. a. 
2 new leaſe, and the old one was determined; but [;8] 
the acceptance of the rent 1s a ſufficient decla- 
ration that it is the leflor's will to continue the 
leaſe, for he is not intitled to the rent but by 
the leaſe. 0 

Attornment being taken away per 4 & 5 An- Telio 215. a. 
#2, C. 16. the law ſeems to be otherwiſe now. [59] 

For *till entry 1t doth not appear, the feoffor pj; 218. 5. 
| having power at his election to void or conti- [60] 
nue the eſtate of the feoffee, which he will do. 

And upon a contingency, (012. ) if he ſurvive. Folio 221. 6. 

It is to be preſumed, that an interlining, if 19] 
the contrary 1s not proved, was made at the Folio 255. 6. 
time of the making-of the deed. 1 Keb. 21. [62] 

And if they cannot agree, they mult be car- x, 237. 6. 
riedafter the judges in carts till they do. 1/en.97. [63] 

But after, tho' the jury find the deed not to be ,., , 1.6. 
the deed of the party, yet will not the court on (441 
motion detain the ſame, but will order it to be 
delivered to the party that brought it into court. 

Vide Salkeld 215, 

And ſo are the donees and feoffees of the diſ- 2/7 238. a. 
ſeifor, for they come in by title, though *tis a [65] 
defeaſible one. 


This is to be underſtood under fome limita- p11; 244. as 


tion ; for if the huſband be out of the four [56] 

ſeas, during all the time of the wite's going with 

child, the child is a baſtard ; but if he were ar 

all within the time, it 1s to be prefumed legit 
Aaz mate, 
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mate, unleſs there be a Givorce a menſa et thors, 
for then they are baſtards ; for it ſhall be in- 
tended that due obedience was paid to the ſen- 
tence, unleſs the contrary 1s proved ; aliter if 
they live ſeparately by conſent ; for in ſuch 
caſe acceis ſhall be pretumed ; bur if by ver- 
di& it is found the huſband had no acceſs to 
his wife, the child will be a baſtard. Sal/k.122, 
123. 
There are many other acts concerning for- 


& 5. {67 and Cible entries, which are too long to be here in- 


68] 


Folio 262. a. 


09] 


Falio 265 \&. 
[70] 


fſerted, and are as follows, viz. 15 R. 2. c.2. 


8 H. 6. c. Q 41 EF. Cc. 13: $1: Foc 156-235. 

But now per 4 Anne, cap. 16. ſe. 16. no 
claim or entry made of, or upon any lands, te- 
nements, or hereditaments, 1s of force or effect 


_ to bar any fine levied with proclamations, ac- 
_ cording to the form of the ſtatute, in the Com- 


mon Pleas, in the court of ſeſſions of any 
county palatine, or in the courts of the grand 
ſeſſions in Wales, of any lands, tenements, or 
hereditaments, or ſufficient entry or claim, 
within the ſtatute of limitations, made in 21 


Fac. 1. c. 16. unleſs upon any ſuch entry or 


claim, actions ſhall be commenced within one 
year next after the making ſuch entry or claim, 
and proſecuted with effect. 

Becauſe he hath a preſent right to a future 
eſtate on a contingency, v2. it ſhe ſurvive her 
huſband ; and releaſes can only operate on what 
IS 1n being at the time of the releaſe; they are 
alike whether they concern chattels or lands; 
for as they cannot diſcharge a debt to which at 
the time of the releaſe the releaſor had not a 


Tight to have paid to him 2n preſent, or in fu- 


ture ; fo neither can a releaſe operate on a real 
eilate, 
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eſtate, to which the releafor hath no right at 1 
the time of the releaſe, to have either in pre- 
ſenti or in fſuturo. Ss 
And fince the ſtatute of uſes, a releaſe to a Folio 270. b. 
bargainee for a year is good, becauſe the ſta- [7] 
tute executes the poſſeſſion to the uſe; and if 
there be any reſervation, though but a pep- 
per-corn, it 1s ſufficient conſideration to raiſe 
an uſe, and conſequently to make the leſſee ca- 


pable of a releaſe. 2 Yet. 35. 


This 1s to be underſtood where there is no F-lis 271. a. 
particular eſtate in the land ; but if there be a [72] 
term #n eſſe, and one enters claiming the term, 


| he ſhall not be a diflerſor, but an attion of debt 


or waſte ſhall lie againſt him ; and one may be 
executor de ſon tort of a term. 3 Lev. 35. 
The law hath been much altered by ſeveral pj; 2-2. 6. 
late afts, viz. per 4 W.& M. c.24. 7 & 8T[;3] 
W. 3. c. 32. and laſtly, per 3 & 4 Anne, c.18. 
which are too long to be here inſerted. 
Et cum hoc concoraat opinio omnium Juſticia- pj; 255. b. 
riorum, Paſch. 9 H. 7. Theſe words are not [74] 
in the original edition of Lz?letor's tenures 
that was printed at Rohan, but they are inſerted 
into an edition printed at London by Richard 
Pynſon, Anno Dom. 1528. and have ever ſince 
continued as part of L:ttleton. 
But a releaſe of all demancs don't diſcharge ,j;, 291, b. 
rent before 1t 1s due, 1f 1t be a rent incident to [75] * 
the reverſion, for the rent at that time was not_ 
only not due, but the conſideration, (v72.) the 


| future enjoyment of the lands for which the 


rent was to be given, was not executed. 1 Sd. i 
141. 1Lev.gg. 3 Lev. 274 |; 
By the ſame reaſon, if one be bound in a 74 292. ; 


| bond, and after the making and before the day [76] 


Aaaz :...06 
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of payment he becomes a bankrupt, he ſhall 
be Niſcharged of the debt in the ſame manner 
as if the money had been payable before the 
bankrupcy; for it was debitum in rn, tho' 
it was /olvend” in futuro. 

But all remainders, which were to com- 
mence on a future contingency, fell to the 
ground, if the particular eſtate, which ſup- 
ported them, determined before the contin- 
gency happened, till per 10 & 11. 3. c. 16, 
it was enacted, That where any eſtate, that 
then was or ſhall hereafter by any marriage, or 
other ſettlement, be limited in remainder, to or 
for the uſe of the firſt, or other ſon or ſons of 
the body of any perſon lawfully begotten, with 
any remainder or remainders over, to or to the 
uſe of any other perſons, or in remainder to or 
to the uſe of a daughter ar daughters lawfully 
begotten, with any remainder or remainders to 
any other perſon or perſons, That any ſon or 
ſons, or daughter or daughters of ſuch perſon 
or perſons lawfully begotten, or to be begot-. 


ten, that ſhall be born after the deceaſe of ] his, 
| her, or their father, ſhall and may, by virtue 


of ſuch ſettlement, take ſuch eftate fo limited 


to the firſt and other ſons, or to the daughter 


or daughters, in the ſame manner as if born in 
the life. time of his, her, or their father, al- 
though there ſhall happen no eſtate to be limi- 
ted to truſtees after the deceaſe of the father, 
to preſerve the contingent remainder to ſuch. 
atter-born ſon or ſons, daughter or daughters 
until he, ſhe, or they, come in «fe, or are born 
" take the fame ; any law or ulage to the con- 
rary in any Wile notwithitancing, 


This 


- —_ 
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'This.is altered per 4 Anne, cap. 16. ſe#, 4 Folio 303. as 
& 5. by which it is enatted, That it ſhall and [78] 


may be lawful for any defendant or tenant, in 
any action or ſuit, or for any plaintiff in reple- 
vin, 1n any court of record, with the leave of 
_ the ſame court, to plead as many ſeveral mat- 
ters thereto as he ſhall think neceflary for his 
defence ; bur *tis thereby alſo provided, That 
it any ſuch matter, upon a demurrer joined, 
be judged inſufficient, coſts ſhall be given at 
the diſcretion of the court ; or if a verdict ſhall 
be found upon any iffue in the ſaid cauſe, for 
Plaintiff, or the defendant, coſts ſhall alſo be 
given in like manner, unleſs the judge who 
tried the ſaid iffue ſhall certify that the ſaid de- 
tendant, or tenant, or plaintiff in replevin, had 
a probable cauſe to plead ſuch matter which 
upon the ſaid iſſue ſhall be found againſt him. 


And then it does, becauſe the plaintiff cannot Folio 303. b. 
aiicern what to anſwer to in his replication. -[79] 

Per 4 Anne, c. 16. ef. 9g. It 1s enacted, F2lio 309. a. 
That all grants or conveyances thereafter to be [80] 


made by fine, or otherwiſe, of any manors or 
rents, or of the reverſion or remainder of an 
meſſuages pr lands, ſhall be good and eftectual 
to all intents and purpoſes, without any attorn- 
ment of the tenants of any ſuch manors, or of 
the lands out of which ſuch rent ſhall be 1fſu- 
ing, or af the particular tenants upon whoſe 
particular eſtates any fuch reverſtons or remain- 
ders, ſhall and may be expectant or depending, 
as if their attornment had been made. 
10. Provided nevertheleſs, That no ſuch te- 
nant ſhall be prejudiced or damaged by pay- 
ment of any rent to any ſuch grantor or conu- 
ſor, or by breach of any condition for non-pay- 
menr 
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ment of rent, before notice ſhall be given to 
him of ſuch grant by the conuſee or grantee. 

Theſe words done en tail ou, which viſibly cor- 
rupt the ſenſe of our author, though they are in- 
ſerted in all the editions of this book, and the 
old edition of Littleton's tenures printed at Lon- 
don by Richard Pynſon, are however to be omit- - 
ted, for they are not in the original edition that 
was printed at Rohan. 

For the firſt leaſe and the ſecond cannot ſub- 
{iſt together, and the parties by making a new 
contract of as high a nature for the ſame thing, 
tacitly conſented to diflolve the former, for 
without the diſſolution of that, the leflor could 
not grant to the leſſee that intereſt in the land 
which was already paſt from the lefſor to the 
leſſee by the firſt leaſe. _ 

Per 7 Anne, c.18. It is enafted, That no 
uſurpation upon any avoidance in any church, 
vicarage, or any other eccleſiaſtical promotion, 


ſhall diſplace the eſtate or intereſt of any per- 
| fon entitled to the advowſon or patronage 


thereof, or turn it to a right, but he or ſhe, 
that would have had a right if no uſurpation 
had been, may preſent or maintain his or her 
Duare impedit upon the next, or any other avoi- 


_ dance (1f diſturbed) notwithſtanding {ſuch uſur- 


pation ; and if coparceners or jointenants, or 
tenants 1n'common, be ſeiſed of any eſtate of 
inheritance in the advowſon of any church or 
vicarage, or other eccleſiaſtical promotion, and 
a partition 1s or ſhall be made between them to 


preſent by turns, That thereupon every one 
| ſhall be taken and adjudged to be ſeifed of his 


. or her ſeparate part of the advowſon, to pre- 


ſent 1 in his or her turn ; as if there be two, and 
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they make ſuch partition, each ſhall be ſaid to. 


be ſeifed, the one of the one moiety to preſent 
in the firſ: turn, the other of the other moiet 

to preſent in the ſecond turn : In ike manner 
if there be three, four, or more, every one ſhall 


be ſaid to be ſeiſed of his or her part, and to 


preſent in his or her turn. 


ſtatute, 
Bur that ſhall go to the adminiſtrator de bo- 


363 


This ſeems to be altered by the afore cited þ,j;, 349. 'X 
[84] 


nis non; for ſhould they go to the huſband, the 085) 351-6. 
creditors, legatees, 0c. of the decealed would 


be thereby wronged. 


The reaſons why eſtoppels are allowed ſeem Folio 352. & 
to be theſe; no man ought to aliedge any thing [86] 


| but the truth for his defence, and what he bak 
alledged once, 1s to be preſumed true, and 
therefore he ought not to contradict it, for as 


it 15 faid 7zn the 4th mee 207. Allezans con- | 


 traria non eſt audiend”. 

2dly, The law cannot be known *till the facts 
are aſcertained; ſo neither can the truth of them 
be found out, but by evidence, and therefore it 


is reaſonable that ſome evidence ſhould be al- 


lowed to be of ſo high and concluſive a nature, 
as to admit of no contradictory proof. 


This is to be underſtood .of an acquittance Flo 373. a. 
under hand and ſeal, which 1s an eſtoppel, for [87] 


if it be not under ſeal, the law will admit of 
proof to the contrary : But an Avowry for the 
laſt day's rent 1s no diicharge for the former, 
for by the avowry the avowant ſays ſo much is 
due, but diſcharges nothing, no other rens be- 


ing mentioned 1n \ the avow ry, but that for which - 


- he acknowledges the taking the goods. See 157d. 
44 1Lev.43. 16Seund, 285,286. Latw.1172: 
| How- 
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However it hath been effected in our days, 


for per 4 Anne, c. 16. ſe. 21. All warranties 
fince the firſt day of Trinity-term Anno Dom. 


_ 1705. by any tenant for life, of any lands, te-' 


nements, or hereditaments, coming or deſcend- 


| Ing to any perſon in reverſion or remainder, 


are void and of no effect, and all collateral war- 
ranties made ſince then, of any lands, tene- 
ments, or hereditaments, by any anceſtor, who 


| had no eſtate of inheritance in poſſeſſion, the 


Polit 380. 6. 
£89] 


ſame 1s void againſt the heir. 
Since our author wrote the law ſeems to be 
otherwiſe underſtood, for it is now the common 
ractice for infants, having obtained a privy 
ſeal for that purpoſe, to ſuffer common reco- 
veries, and the law ſeems to have been ſo ſettled 
ever ſince Blunt's caſe, which 1s reported in 


| Hobart's Reports, pag. 196. which recovery 


was afterward held good on a writ of error 
brought, and infancy aſſigned for error, as may 
be ſeen in W. Fones 318. Cro. Car. 307. where 
the caſe is reported under the names of the Earl 
of Newport, v. Sir Henry Mildmay. See Salk.567, 
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